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FOREWORD

The population explosion, the rapidly altering structure of
economic activity, the steadily increasing standard of living, the
unrelenting ravages of obsolescence, and the incessant evolution
of political and social goals within our society are creating and
will continue to create an almost limitless number of problems
for metropolitan areas in the United States. These problems are
as complex as American society itself, and general agreement
- prevails that their resolution presents a challenge of almost
. infinite magnitude to American institutions in the last half of the
Twentieth Century. Identification of the problems and priorities
and methods of assault upon them necessarily vary depending upon the orientation of the investigator who may be a government
official, sociologist, economist, financial expert, political scientist,
planner, engineer, public health physician, or conservation expert. The nature of the problems facing metropolitan areas, as
viewed by representatives of these several professions, need not
be recapitulated here, but it is noteworthy that most persons
holding responsible leadership positions in the United States have
predicted that metropolitan area problems can be expected to
place rigorous strains upon society, thereby demanding imaginative
and courageous action in formulating satisfactory solutions. Because of the burgeoning nature of the problems, some commentators have even concluded that, unless reasonable efforts are un, dertaken to alleviate undesirable conditions within the immediate
· future, serious disruptions of the principles currently underlying
American political and social institutions are inevitable.
Since our society is based upon a rule of law rather than
upon rule by man, the legal structure within which solutions to
metropolitan area problems must be devised warrants continuous
re-examination and re-evaluation in order to ascertain whether
or not essential progress is being impeded. It is for this purpose
that the Legislative Research Center of The University of Michigan
Law School is currently preparing a limited number of comprehensive studies of the legal problems of metropolitan areas. As
a result of my examination and investigation of recent state
legislative enactments and contempory legal literature, I have
reluctantly concluded that the legal profession generally has not
exploited its inherent wealth of legal knowledge, tools, and skills
potentially available for resolution of the existing and emerging,
almost baffling, problems of our urban communities. Fortunately,
recent developments indicate that this deficiency will soon be overt: come so that the lawyer will be able to assume his proper role
V
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in assisting other disciplines in achieving the legitimate goals of
society within an ordered body of practicable law. We are hopeful that the research efforts of the Legislative Research Center
will assist in closing the current gap.
This study, by Beverley J. Pooley, is the first in a series of
monographs which will be published by the Center. It deals with
the problems which have co¢ronted British legislators and with
the resultant Parlimentary enactments-- particularly in the post
World War II era. This topic is necessarily broad, and therefore this monograph contains little detailed legal analysis of the
various acts. Rather, the writer has presented a descriptive
review for American readers, in which attention is focused upon
the general nature of the problems and the theory of the legislation.
It might well be asked why this paper has been included in a
research project whose main concern is the peculiar nature of
the American metropolitan problem. We believe that, if our
problems are to be solved within the framework of our democratic
system, the efforts of another similar democracy to grapple with
essentially similar difficulties merit our consideration. Naturally,
the differences between British and American governmental organization, constitutional requirements, judicial power, and experience of governmental control of land use should be constantly
borne in mind. These differences do not, however, make anunderstanding of the British experience valueless. On the contrar
we are afforded an opportunity to test the values of our own institutions by observing the recent history of a society which
shares our fundamental democratic ideals but differs in some
respects as to their optimum effectuation. If a thoughtful perusal
of this paper either strengthens or weakens some of our beliefs,
either change of attitude may help us to an acceptable solution
of our own problems. Britain has produced a startlingly novel
and ruthless solution to some of the problems of metropolitan
living; we may resolve to follow the example, to utilize some of
its features, or to reject it entirely; but it would be shortsighted
indeed to ignore it.
William J. Pierce
Director, Legislative Research Center
February 2, 1960
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THE EVOLUTION OF

BRITISH PLANNING LEGISLATION
Beverley J. Pooley*
I. INTRODUCTION

Land use control is not, in the abstract, a subject which
causes violent emotions to swell within the breast. In Britain
the finer points of the art have been the object of esoteric discussion amongst a select group of cognoscenti for more than
fifty years, but since planning control had never been enthusiastically embraced by the local authorities who were charged
with its administration, the topic was, until the postwar years,
of little public interest.
It may be variously regarded as a stroke of good or ill
fortune that the Town and Country Planning Act of 1947 had
some of its thunder stolen by the more melodramatic legislation of the postwar period. Considering the novelty and farreaching effect Qf its provisions, it received comparatively
little attention; indeed, the failure of some of its more complex provisions may be directly attributed to the fact that too
few people knew of the act's existence, and, of those who did,
few understood the economic theory upon which it was based.
Although much of the Labor Party's postwar legislation
was of an extremely controversial nature, it should be borne
in mind that the planning provisions of the Town and Country
Planning Act, as opposed to its financial provisions, were
agreed to by members of both parties. Indeed, they had been
recommended by three commissions appointed by the wartime
coalition government. The greatest achievement of the act can
therefore be said to lie in the fact that, after more than fifty
* Legislative Analyst, Legislative Research Center, The University of
Michigan Law School; LL.M,, Michigan, 1958; LL.B., Cambridge University, England, 1957.
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years of fruitless experimentation, a system of planning control
at the local level under national government supervision has been
devised, acceptable to both political parties, and has been found
in practice to work well. No less significant are the lessons to
be learned from the failures of the act. The compensation
scheme, which the 1£47 Act envisioned for landowners whose
land would decrease in value as the result of restrictive planning decisions, was found to be unsatisfactory; not only did it
create undue hardship, it failed to achieve the purposes for
which it was enacted. Subsequent amendment of the financial
provisions has served only to make the situation more obscure
and complex. If planning is to be effective, therefore, some
system must be devised which will enable planners to make
their plans without involving themselves in huge compensation
bills, and which will at the same time not result in undue hardship for landowners whose use of land is restricted.
One of the chief preventatives for future compensation worries is, of course, effective planning at the moment. So much
of the compensation bill goes to the removal of nonconforming
uses and the restriction of development. Provided that land
can be purchased for public purposes, or restricted as to its
development before the land has acquired significant development value, the compensation payable can be drastically reduced. The "development plan" contemplated by the 1947 Act
goes far in achieving these objectives by "designating" land
which is likely to be condemned within the next ten years.
It is clear from British experience that public relations
have an important role to play in planning. The public have
shown great willingness to cooperate where the purposes of
the legislation have been made clear to them. But where most
people were quite ignorant of the purposes which the act was
attempting to achieve, (i.e., in its financial provisions) and
where propaganda direcleci against the act was not countered,
that degree of public cooperation which was essential to the
successful operation of the act was not forthcoming. No matter what statutory form is used, it is evident that planning cannot proceed effectively unless persons likely to be affected are
adequately informed of the purposes of the legislation; and this
is no mere assertion of desirable political action-it is the
foundation upon which workable planning laws must rest.
The history of planning in Britain also shows clearly that
planning laws, if they are to be at all effective, must pursue a
vigorous policy and must be enforced. It has been found inadequate merely to give certain local authorities the power to
plan the development of the areas which they administer. Confusion merely becomes worse confounded if one local authority
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attempts to plan development within its area while its neighbors
ignore the planning powers that they have. Once a policy has
been decided upon, it must be implemented; the financial provisions of the Hi47 Act point to the fate which attends policies
whose enforcement is half-hearted. In fact, the crucial foature
of the 1947 legislation lies not in any increase of planning
powers, but rather in the fact that all local authorities were
compelled to draw up and enforce plans.
Finally, it is of importance to note the methods of planning
control which the 1947 Act uses. Planning and zoning have
never been regarded in Britain as separate functions. Planning
includes both the abstract formulation of plans and the implementation of those plans. Further, plans are not enforced on
an area-wise scale, as are American zoning ordinances, but on
an individual basis. This system is one which gives planners
more complete control over development and at the same time
alleviates hardship which area-wide restrictions might impose.
These are just a few examples of the lessons which have
been learned in Britain. Not all, of course, will ha.ve particular reference to American problems; but it is hop,ed that
at least they will give some insight into problems which confront both Britain and the United States, and which both must
seek to solve within the framework of the social ideals which
they share.

II. THE HISTORY OF PLANNING IN GREAT BRITAIN
In 1947 the British Parliament passed the Town and Country Act; 1 this legislation marked .another significant milestone
in many long years of dabbling with this subject by Parliament.
As long ago as 1909 the first Town and Country Planning Act
had been passed; but long before that, legislation had been enacted which, although disguised under a variety of names, had
had much the same fundamental objectives as the 1947 Act.
The problems of planning were therefore in no way novel to
British politicians, and much useful, if painful, experience had
already been gleaned during the preceding 100 years.
It must be remembered that the effects of the Industrial
Revolution were felt in their extreme form much earlier in
Great Britain than in the United States. The great manufacturing industries which were growing prodigiously by the midnineteenth century needed large labor forces located near the
industries.2 The laissez-faire economic attitude of the nineteenth centuty catered to the needs of the industries, with no
thought of preserving the country's slender natural resources.
One of the results of this is that most of London has been
built on the best agricultural land in Britain and over the
only gravel deposits in the country.
The rapid expansion of particular industries created a
need for cheap housing which could be built quickly; and so
tens of thousands of small, insanitary, overcrowded houses,
which quickly turned into slums, appeared in every major
city. Whatever may have been the gain of Victorian society
1. 10 & 11 Ge~. 6, c, 51 [hereinafter referred to as the 1947 Act].
2. The follow~ statistics indicate how the problem emerged during
the nineteen1;h century by showing the percentage of population living in:
I
Other towns over
Towns 20,000 Year
~
100 1000 population
100 1000 population
1801
~-73
o.oo
7 .21
1831
10\.64
5.71
8,70
1861
13~97
11.02
13.22
1891
14(52
17 ,30
21.76
[ Reprinted frdm Ashworth, The Genesis of Modern British Town
Planning 8 (1~54).]
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from this type of development, succeeding generations have had
to pay dearly to correct the evils which resulted from it. Where
cheapness and proximity to place of work were the only considerations which guided builders' endeavors, enormous problems
soon confronted local authorities who were faced with disease,
filth, stench, and rapidly increasing crime rates, not to mention
problems of water supplies, drainage, and other municipal services. The resulting misery is a feature of life in Victorian
England which has been described in detail by many historians
of the period. 3
Victorian England was not lacking in social reformers, however, nor were the legendary hardheaded industrialists aloof
from the appalling conditions which resulted from this spate of
hasty industrialization and short-term building. The social reformers were influential upon the sensitive conscience of the
Victorian middle class, and employers themselves were anxious
to prevent the loss of working time among their employees
caused by ill health. The legislature at length took a hand, attempting to solve the difficulties by enacting legislation dealing
exclusively with health problems.
A.

The Health Code

1847 saw the advent of six acts designed to bring about
developments and improvements in their respective fields. 4
These did nothing more than lay down ready-made codes of
legislation which local authorities could adopt if they were so minded. The Public Health Act of 1848 was the first measure in
the field which imposed duties upon local authorities, although
these duties were not so far-reaching as those laid down by
its successor, the Public Health Act of 1875. Besides creating 'positive duties in the sphere of health maintenance, the
latter act allowed bylaws to be made with respect to future
house and street construction. The significance of this type
of permissive legislation lies in the fact that local authorities
are permitted to do only those things which Parliament specifically gives them power to do. As we shall see later, the
whole structure of local government at this period in Britain
3, See!!,, generally, and books there cited in the select bibliography.
4. The Towns Improvement Clauses Act, 1847, 10 & 11 Viet., c. 34;
the Waterworks Clauses Act, 1847, 10 & 11 Viet., c, 17; the Gasworks Clauses Act, 1847, 10 & 11 Viet., c. 15; the, Cemeteries
Clauses Act, 1847, 10 & 11 Viet., c. 65; the Markets and Fairs
Clauses Act, 1847, 10 & 11 Viet,, c, 14; the Town Police Clauses
Act, 1847, 10 & 11 Viet,, c. 89.
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was in a most chaotic state. The purpose of the act was to
give local authorities powers enabling them to combat the building of insanitary housing without having to go through the normal
expensive and time-consuming process of acquiring permission to do so. It was soon seen, however, that this type of
legislation was quite inadequate to deal with the problem. Every
urban area in Britain was growing in size; masses of people
were pouring in from the country in order to secure employment in the new factories. In many cases local authorities were
controlled by persons whose interest was to stop any kind of
regulation of housing; in others, public apathy prevented any
corrective action. Even if a local authority were interested in
using its powers under the act, the individualistic treatment of
each separate problem, which was required by the act, made
any attempt at a large-scale solution impossible. Each street,
each house had to be considered separately, without relation to
the neighborhood in which it stood. It was clear that piecemeal
attempts to solve what was in fact a national problem were
doomed to failure. Thus, Parliament was eventually persuaded
to legislate with regard to housing generally.
B.

The Housing Code

By 1890 conditions in slum areas had become so bad that
at long last a national solution of housing problems was attempted. The Housing of the Working Classes Act, 1890, remained the principal act on the subject of slum clearance until
1925 and has since been followed by Housing Acts in 1936,
1949, 1952, and 1954. The 1949 Housing Act broadened the
scope of the previous acts by deleting references to the "working classes . .,5 Under this act and the subsequent 1952 and
1954 Housing Acts, local authorities can make provision for
housing for all persons. The main objectives of the legislation comprising the Housing Code were the clearance of slum
areas and the building of new housing. Insofar as they tackled the problem at an earlier stage than previous legislation,
their effects were beneficial; but the building of new houses
alone did not solve all the problems. There were still planning problems with which the legislation so far mentioned was
incapable of dealing.

5. This rephrasing also had undoubted political significance.
Government came into power in June 1945.

A Labor
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It was clear from the beginning of the century that a far
greater effort would have to be made to conserve the country's
natural resources and to utilize the land in the most beneficial
way if the country was to cope with an ever-expanding industry
and an ever-increasing population. One hundred years of a
laissez-faire attitude toward building enterprise at the time of
Britain's greatest surge of industrial growth had caused chaos
and enduring problems which can now probably never be solved,
e. g., the great industrial conurbations,
some of which are
built on fine agricultural land which can only be reclaimed now
at astronomic expense. Even now, the legislation providing for
the creation of new towns6 is failing to provide sufficient housing to accommodate the increase in urban populations which occurs each year. There is now little land left in Britain which
can be used for development, especially in view of the policy,
adopted by successive governments, of preserving as much land
as possible for agricultural uses. Also, the demands of the
armed services for land have increased enormously.7
Planning therefore takes on a double aspect. There has
been a limited effort to undo the damage of the past. This has
been severely limited because of compensation problems and
the acute shortage of houses since World War II. There is
little to commend the wholesale clearance of slum areas when
there are families in each local government area who have no
home at all. The second and most forceful aspect of planning
control has been to require all future development to conform
to some over-all plan and, in some cases, for the local authority to undertake such development itseli. Just as the public health legislation gave way to the Housing Code, so the latter has come to be included in over-all, multifunction planning.

C.

The Planning Code

The first tentative step toward planning was made in 1909
when the Housing, Town Planning, etc., Act was passed.a The
act is divided into two parts, Part I dealing with "Housing for
the Working Classes" and Part II with "Town Planning" (the
first we hear of this phrase in legislative pronouncements).
Earlier legislation, if adopted, would have empowered local
authorities to deal with the more pressing problems; but no
attempt had been made to deal with the problems of the rows
6. The New Towns Act, 1946, 9 & 10 Geo. 6, c. 68.
7. During the Second World War, one-fifth of all the land in Britain
was under the control of the armed services in one way or another.
8. 9 Edw. 7, c. 44.
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of houses built amid the grimy conglomerations of heavy industry, nor with the isolated factory in the middle of the garden
city. The considerations which gave rise to the perception of
these siting arrangements as "problems" were largely aesthetic in nature and had been made the object of popular support
by the writings of a few highly articulate reformers. Thus we
find that the 1909 Act empowered local authorities to make a
"town planning scheme • • • as respects any land which is in
course of development or appears likely to be used for building
purposes, with the general object of securing proper sanitary
conditions, amenity, and convenience in connection with the laying out and use of the land, and of any neighbouring lands. ,.9
The underlined words denote a new factor coming into the
legislative purpose, i.e., that houses should be built not merely
in a way which will ensure the health of their occupants, but
also that those occupants should enjoy other facilities which although perhaps not vital for the maintenance of their health
would provide living conditions in which their life could be more
than a "mere existence." The word "amenity" is still widely
used in planning legislation; it is nowhere defined, though an
attempt has been made at definition by the Minister of Local
Government and Planning: "that element in the appearance and
layout of town and country which makes for a comfortable
and pleasant life rather than a mere existence. It is the quality which a well-designed building estate or neighbourhood will
have and which street of solid but uninspired 'bye-law' housing
conspicuously lack."10 This definition may lack specificity,
but it does capture that element in planning which has particularly attracted the attention of the British planner and which
was given shape by the Act of 1947. It is interesting, too, to
note that the failure of earlier legislation is explicitly recognized by the disparaging reference to ''bye-law" housing, i.e.,
housing which was erected under the "Housing Code."
It is at this point that planning comes to assume its multifunctional role. No longer concerned with fitting the largest
number of people into the smallest possible space with the least
possibility of ill health, it becomes concerned with highways;
recreational areas, smoke abatement, water and air pollution,
advertisement control, road safety regulations, the preservation
of woodland areas, "beauty spots," and historic buildings, house
designs, commuting patterns, local transport, and a host of
other aspects of human activity.
9. 9 Edw. 7, c. 44, §54 {l). (Emphasis added.)
10. Minister of Local Government & Planning, Town and Country Planning 1943-1951, Cmd. No. 8204 at 139 (1951).
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Although this is what modern planning has come to embrace,
the 1909 Act was much less ambitious. It empowered local authorities to enact what were in fact zoning ordinances to keep
industrial and residential areas separate from one another. However, the machinery by which zoning was to become effective
was extremely cumbersome. The scheme prepared by the local
authority had to have the approval of the Local Government
Board, 1l and such approval could not be given in some cases
unless the scheme had been laid before Parliament.
The Housing, Town Planning, etc., Act of 1919 12 removed
some of these difficulties. Schemes were to come into effect
as soon as they had the approval of the Board (shortly to be
replaced by the Minister of Health). The act also introduced
the concept of interim development. This was brought in for
fear that the making of schemes might delay potential development pending the publication of the scheme. Therefore, it was
enacted that a developer might go ahead while the scheme was
being produced with the knowledge that if his development was
not in conformity with the scheme, he could collect compensation if he were injuriously affected. Unhappily, the effect of
this was that local authorities were forced to plan on the basis
of allowing all existing development to take place because they
knew that they could not pay large sums by way of compensation; thus it was the developer who was controlling the planner
and not vice versa. Perhaps as a result of the apathy which
local authorities had shown in their attitude to drawing up
schemes under the earlier legislation, it was now provided that
all local authorities with a population of 20,000 or more were
obliged to prepare a scheme of development, the first move toward compulsory planning.
The Twenties saw two main acts dealing with planning matters. Some provisions of these acts were designed to carry
the planning function further than it had hitherto been prepared
to tread; otherwise, these acts were more concerned with correcting the more obvious faults of earlier legislation. Despite
the obligation which had been placed on local authorities by the
1919 Act to prepare development schemes, few had in fact
done so, one of the reasons for their failure being the insufficiency of the time which had been allowed them by that act for
this purpose. This period was extended by the 1923 Housing,
11. An institution established in 1871 to centralize the p1·eviously diverse
functions of the Poor Law Boards, the Public Health Department of
the Privy Council, and the Local Act Branch of the Home Office.
12. 9 & 10 Geo. 5, c. 35.
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etc., Act. 13 The same act simplified the procedure whereby a
development scheme, once it had been brought into effect, could
be modified. The difficulty attached to modifying an approved
scheme had been one of the chief obstacles to the efforts of
local authorities. These authorities were manned, not by professional planners, but by spare-time local councillors, who
would often not see what problems their scheme would create
(particularly in the field of compensation) and would then find
that they were almost committed to their original scheme, so
complex was the machinery for change.
Earlier legislation, as has been pointed out, made provision for planning to include "amenity" within its scope; the
1823 Act extended planning powers to areas of aesthetic or
historic interest, whether developed or not. The enhanced
status which planning was coming to enjoy was made even more
apparent in 1925 when a consolidating act14 was passed, incorporating all former housing and planning laws. However, the
legislature found it difficult to keep pace with current events.
During· this decade there was a great expansion in housing and
in industry. The advent of low cost motor transport made essential the construction of new and better roads. Along these
roads straggled new residential and industrial development
(known as "ribbon development"). Office and industrial workers came to live further and further from their work, town
centers became congested, and the population was not only increasing but was also demanding living standards which required more space.15
13. 13 & 14 Geo. 5, c. 24.
14. The Town Planning Act, 1925, 15 Geo. 5 c. 16.
15. As can be seen from the following figures, the population density in
England in 1939 was almost 20 times that of the United States.

Density of Population
Area in
Population
sq. miles
(1939)
Belgium

Holland
Germany
Italy
France
U.S.A.
England
England &
Wales

Population
per sq. mile

11,750
13,514
226,435
130,714
212,895
3,026,789
50,330

8,250,000
8,560,000
78,526,000
45,056,000
42,000,000
131,669,275
38,552,000

702
633
347
345
197

58,340

41,031,000

703

43

766

[Reprinted from Wright, The Planner's Notebook 235 (1948).]
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The ugliness of modern industrial towns strengthened the
national affection for "beauty spots" in the countryside and on
the coasts which were fast becoming spoiled by billboards, trailer courts, dingy eating places, and low-cost, ill-designed bungalows. The existing legislation in the Thirties left local authorities powerless to prevent these swift developments even if they
were inclined to do so.
The Town and Country Planning Act of 1932, 1 6 which sought
to remedy this situation, was the most notable contribution to
planning legislation which had yet been made. Its successes
aroused public opinion by showing what could be done; its failures pointed the way to postwar legislation with more farreaching provisions. The whole history of planning in Great
Britain, stemming from the need to preserve the health and
physical well-being of the urban communities, and later including both the physical and aesthetic aspects of land use in town
and country, has proceeded on the basis of trial and error.
From 1909 to 1954 statues dealing with the subject have sought
to amend defects which had been seen to exist in the previous
one. The 1947 Act is more the embodiment of forty years of
experience than the expression of an abstractly conceived policy. The policy throughout the years has remained much the
same; the statutes merely demonstrate the different legal methods adopted to put that policy into effect.
The 1932 Act was another consolidating act, repealing all
past legislation and re-enacting some with alterations. The
most important of these was that schemes were henceforth to
include almost any type of land, and were no longer limited to
land which was being, or was likely to be, built upon. This
sweeping change multiplied by many times the amount of land
in the country which was subject to planning control. Again,
all planning reverted to its former permissive status, no local
authority being compelled to draw up a scheme. At the time
this was looked upon as a retrogressive measure, but it was
thought necessary in view of the fact that Parliament intended
all planning schemes, once operative, to become really effective, i.e., enforceable by the local authority. Up until this time
the enforcement provisions of the planning acts had been very
weak and largely ineffective. The new system provided that,
pending the formulation of a scheme, (always a lengthy process)
a developer could build unhampered, but at his peril, for if his
development did not conform to the scheme when the scheme became effective, he could be compelled to pull it down at his own
16, 22 & 23 Geo, 5, c. 48,
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cost. However, he could claim compensation from the local au--:
thority for the loss of development value in his land. Once a- ·
gain, this control was weakened by the fact that local authorities
could not afford to plan without reference to possible claims for
compensation which might result from their planning decisions.
The act was regulatory rather than permissive; if effective,
its provisions would have prevented unwanted development from
taking place. However, there was no grant of powers to local
authorities to carry out development or redevelopment projects
themselves or for them to make arrangements with private con- ,
tractors to carry out work which was necessary from the planning point of view. The procedure for putting plans into operation was made even more unwieldy than before, because the act
once again made it necessary to lay proposed schemes before
Parliament.1 7 Since an operative scheme, by the terms of the
1932 Act, was almost equally hard to modify, it became the
practice of those local authorities which did reach the point of
preparing a scheme to zone areas for development out of all
proportion to the needs of the community. The Report of the
Committee on Land Utilisation (the Scott Committee)18 shows
that even in those plans which were made, residential zoning
was sufficient for the needs of 300,000,000 people. Most authorities, however, failed to make any scheme at all.19
17. The full procedure was as follows: (1) a resolution to draft a scheme

had to be passed by the local authority and approved by the Minister of
Health; (2) a phase of "interim development" ensued while the scheme
was being drafted; this might take several years; (3) the scheme would
then have to be adopted by the local authority within 9 months of being
drafted; (4) approval for the scheme would have to be obtained from the
Minister and from both Houses of Parliament. This did not mean that
the matter would have to be debated and voted upon, but the scheme had,
to be presented to each House, and, if not challenged in either House, or
within 6 weeks thereafter in the High Court, the scheme would become
operative. It needs, perhaps, to be emphasized that if a developer del
erately failed to conform with the provisions of the draft scheme, effective measures against him could only be taken after the local authority
had run through this formidable obstacle course unscathed.
18. See note 43 infra.
19. The statistics, as of June 1942, were as follows:
Acreage
Acreage in respect
covered by
of which resolutions
operative
to plan approved,
Total
planning
but schemes not yet
Acreage
schemes
operative
England
32,209,112
1,664,862 (5%)
23,609,740
(73%)
Wales
5,139,103
55,187 (1%)
1,870,078
(36%)
Scotland
19 1453 1618
89 1409 ( .4%)
1 1711 1553
(48 )
Totals
56,801,833
1,809.458 ( 3%)
27,191,371
[Reprinted from Young, Country and Town 90 (1943).]
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Lastly, it should be stated that, although it may not have
worked in practice, the 1932 Act continued the process of extending the scope of planning activities; not only were larger
areas subject to potential planning control, but more activities
were to be included in the planner's considerations. The preservation of trees and woodlands was .made the subject of specific provisions of the act, and owners could be prevented from
felling trees if the local authority felt that the amenity which
was afforded to the public by particular wooded areas should
be preserved for the benefit of the community. Similarly,
buildings of historic or architectural interest could be preserved.
It is hoped that this short synopsis of British planning experience will help to explain why the 1947 Town and Country
Planning Act came to be passed. Of all the lessons which had
been learned by this experience, perhaps the most important
was that although grand designs for land use can be conceived
abstractly, there is great difficulty in putting these ideas into
practice. At the heart of the whole problem lies the "compensation bogey"; in other words, it is not sufficient merely to
give local authorities power to make schemes with regard to
land use. These schemesmust be enforceable, and they will
not be enforced, or even made, in circumstances where local
authorities are incapable of meeting the financial obligations
which result from the use of these powers.
Of course, some local authorities are in a better position
financially to meet these obligations. But in the nature of
things, such authorities are usually. found in the wealther districts where the need for planned land use is less pressing.
There will therefore be differences in attitude of the various
local authorities to planning, many of them feeling that planning is an expensive luxury, not likely to be politically popular, and, even if it were, not financially possible. To remedy
this, some sort of supervision and control by the central government was clearly indicated, coupled with the grant of government funds to aid those areas which could not afford the
compensation which would be payable for efficient planning. In
the alternative, some method of avoiding the payment of compensation had to be devised.
In any case, at the end of the Thirties, it was clear that
further legislation was necessary. Only five percent of the
land in England and one percent of that in Wales was actually
subject to an operative planning scheme. There were 1,441
local authorities which were responsible for putting the existing
legislation into effect, and many of them, far from having land
under an operational scheme, had not even completed a draft
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scheme. Naturally, little was done during the war to implement
actual physical planning; but statutes were passed which were of
considerable importance. However, the main interest of any
historian of planning in Britain who comes to survey these years
must be focused upon three monumental reports which were made
during these years, and which shaped the course of future planning legislation.
D.

The Three Reports

The situation which gave rise to the establishment of the
committees which made these reports is well described in the
Minister of Town and Country's progi:ess report of 1951:
Some inherent defects in nineteenth-century industrial
development had by now become apparent. Under the more
competitive and variable economic conditions of the twentieth century, the siting of heavy industry on coalfields and
in the hinterland of ports without other nearby industries
to absorb unwanted labour was found to have terrible weaknesses. Shipyards, cotton mills and collieries were especially vulnerable to the depression which world conditions helped to produce, and many of their workers migrated
to the south, where light industries and the distributive
trades held out better hopes of employment. The squalid
living conditions in the older industrial towns were an added
stimulus to move away. At the same time, the increasing
threat of air attack had made it plain that, from the strategic point of view, industry was dangerously over-concentrated in certain areas. In 1937, a Royal Commission was
set up ••• to investigate the problems of distribution of the
industrial· population and to propose remedies. 20

The Royal Commission referred to here was the Royal
Commission on the Distribution of the Industrial Population.
The report published in 1940, named after the chairman of
the Commission, is known as the Barlow Report.21
1.

The Barlow Report

The Commission had spent three years hearing voluminous evidence as to the actual situation. Unhappily, there was
disagreement among the members as to what should be done
20. Minister of Local Government & Planning, supra note 10, at 5-6.
21. Royal Commission on the Distribution of the Industrial Population,
Report, Cmd. No. 6153 (1940).
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to remedy that situation. Some conclusions were accepted unanimously, however, and it is worthwhile examing these points
of agreement. The need for a national authority was recognized by all, as was the need for the redevelopment of congested
urban areas and the decentralization or dispersal of industries
and industrial population from these areas.
In order to
achieve these aims the central authority would need power to
review all planning decisions to insure that they were consonant with the national interest; the municipalities should carry
out the necessary redevelopment, but on a regional basis, and
funds should be made available for this purpose by the national government. As a later committee pointed out:
The advance towards a new conception of planning under
positive central direction crystallised in these recommendations of the Barlow Commission marks a turning point in
the evolution of planning in this country. It must, as it
seems to us, be accepted from these recommendations that
the character and situation of all future development, whether domestic or industrial, must ultimately be governed by
considerations such as the distribution of the population,
the problems of defence and communications and the claims
of agriculture. And from this it follows that private and
local initiative must be subjected to State control. This
necessary conclusion does not involve the suppression of
individual initiative and enterprise, but it does involve acceptance of the view that the State must determine the
areas in which they may operate·. 22

The most fundamental point on which the Commission was
agreed was the necessity of tackling the problem on a national
scale. This course of action would mean that local authorities
would be required to give up some of their powers in favor of
Parliament. Despite the opposition which such a mo'Ve would
be bound to cause in a country where the institutions of local
government are older than Parliament itself, this basic idea
has been the foundation, not only of all subsequent reports on
this matter, but also of all legislation.
However, this is not the whole story of the Barlow Commission, for among the members of the Commission there were irreconcilable differences as to what powers should be assigned to
the new central authority which it was proposed to create. The
majority favored the formation of a National Industrial Board;
22. Expert Committee on Compensation & Betterment, Final Report, Cmd.
No. 6386 at 10-11 (1942) [hereinafter cited as the Uthwatt Report].
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which A has undertaken on B's own land, in the absence of any
agreement between them. And yet here we find Parliamentary .
committees, at a time when the right of property was probably
more jealously guarded than at any other time, apparently condoning this infraction of established common law principles.
The concept was extended in the early part of the present
century. Both definitions quoted above contemplate the performance of some public works; the 1909 Act allowed local authorities to collect betterment where any property was increased in
value "by the making of any town planning scheme," thereby
bringing within the scope of betterment increases in value
which were due, not to the construction of public works, but
to negative restrictions, for example, on the density of buildings, which required more land to be used in accommodating a
given number of people so that building values would attach to
land which would otherwise have remained undeveloped. In 1918
yet another Parliamentary committee report specifically included in its definition the right of the State to collect betterment
for improvement which it had instigated.26
Although no act defined betterment, many acts provided for
its collection, but in differing forms. In some cases, collection was by way of a direct levy on a percentage of the increased value (never more than seventy-five percent); in others,
it was by way of a set-off against compensation claims arising
out of injurious effects to other land in the same ownership.
Yet a third method, known as recoupment, was by compulsory
purchase of the land adjoining the property to be improved and
subsequent resale at the enhanced value. Again, the obvious unfairness of the third method is hard to reconcile with nineteenth
and early twentieth century attitudes toward property rights because the "public purpose" served by acquiring the land was
the gain of the profit which could be reaped by subsequent resale, and because local authorities, until 1947, had no justification for going into the real estate business, especially if their
bargaining power were bolstered by a grant of eminent domain
power. In order to investigate the whole problem of compensation and betterment, another committee was appointed-the
Expert Committee on Compensation and Betterment, known as
the Uthwatt Committee.27
The Uthwatt Committee examined the question of betterment and discovered that however broad the power to collect
betterment might be, local authorities, in fact, very seldom
26. Committee on the Acquisition and Valuation of Land for Public Purposes, Second Report, Cmd. No. 9229 (1918).
27. Expert Committee on Compensation & Betterment, supra note 22.
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collected any betterment at all, mainly because of the extreme
difficulty of showing that an increase in the value of land was
directly attributable to their operations.28 The 1909 Housing,
Town Planning, etc., Act contained provisions enabling local
authorities to collect fifty percent of the increase in the value
of property which was attributable to the operation of a town
planning scheme.29 This figure was increased to seventy-five
percent by the 1932 Act, but the owners could require deferment of claims until the betterment had been realized.30 The
Uthwatt Committee came to the conclusion that the "fairness
of the principle of betterment commands general acceptance.
It is in its practical application that difficulties arise ...31 They
endorsed recoupment as being the best method of collection and
recommended that "local authorities should be given general
powers to buy land compulsorily for recoupment purposes, subject to their obtaining the sanction of the Central Planning Authority. • • . It should be .open to the Central Planning Authority, if they think fit, to depute a competent official to visit the
locality to make informal enquiries into the matter, but in our
view no public enquiry should be held, and there should be no
right of appeal against the decision of the Central Planning
Authority. 11 32 In cases where this would be inappropriate, they
recommended that "in view of the difficulties inherent in the
present system of collecting betterment under the Town and
Country Planning Act, 1932, and its failure to produce practical results, the system should be abandoned in favour of our
28. Whatever the complaints about the theory of collecting betterment
may be, the Uthwatt Committee discovered that it is of ancient lineage. A statute of 1427 (Commissions of Sewers, 1427, 6 Hen. 6, c.5)
authorized commissioners of sewers to find out who held land which
was drained by public sewers and to "distrain all of them for the
quality of their lands and tenements •••to repair the said walls •••
so that no tenants of lands or tenements ••• which have or may have
defence, commodity or safeguard by the said walls ••• shall in any
wise be spared this • • • •11
29. 9 Edw. 7, c. 44, §58 (3).
30. Supra note 16, generally. It is interesting to note that the original
bill, as introduced in 1931, allowed for collection of 100% of the increase. This was criticized on the ground that it would take all inducement from property owners to develop their property; when the
bill was re-introduced in 1932, the figure was reduced to 75% although efforts to reduce it to 50% were unsuccessful. It will be seen
later how the introduction of a 100% development charge in the 1947
Act was criticized on exactly the same ground, and the provision
was repealed in 1953.
31. Uthwatt Report f276 at 115.
32. Id.,f283 at 119.
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scheme for a periodic levy on increases in annual site values. ,.33
This scheme is described in detail in the report and consists
in essence of a basic valuation, with subsequent revaluations
every five years, the owner paying a levy in proportion to the
increase. The scheme necessarily incorporates a new extension of the betterment principle which appealed to the Committee, i.e., that the State should be able to collect betterment, not
only for increases in value due to central or local government
operations, but also for increases due to any other factor.
Much more fundamental, however, were the Committee's
recommendations with regard to compensation. The Committee
stated two propositions upon which its recommendations are
based. The first is that "national planning is intended to be a
reality, and a permanent feature of the administration of the internal affairs of this country." They continued:
We assume that it will be directed towards ensuring that
the best use is made of land with a view to securing economic efficiency for the community and well-being for the
individual, and that it will be recognised that this involves
the subordination to the public good of the personal interests
and wishes of landowners. Unreserved acceptance of this
conception of planning is vital to a successful reconstruction policy, for every aspect of the nation's activity is ultimately dependent on land. The denser the population, the
more intensive the use of land becomes in order that the
limited area may be capable of furnishing the services required: the more complex the productive organisation of
society, the more highly developed must be the control of
land utilisation exercised by or on behalf of the community.
In our analysis of the difficulties of compensation and
betterment we begin with an appreciation of the fact that
fundamentally the problem arises from the existing legal
position with regard to the use of land, which attempts
largely to preserve, in a highly developed economy, the
purely individualistic approach to land ownership. That
was perhaps inevitable in the early days of industrialisation and limited facilities of communication, but it is no
longer completely tenable in our present stage of development and it operates to prevent the proper and effective
utilisation of our limited natural resources. Town and
country planning is not an end in itself; it is the instrument by which to secure that the best use is made of the
available land in the interests of the community as a whole.
By nature it cannot be static. It must advance with the
condition of society it is designed to serve. 34

33. _fil:., 11293 at 125.
34. ~ 1117 at 11-12.
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After the publication of the Committee's Interim Report in
1941,35 a government spokesman intimated the government's
acceptance of the principle of national planning under a Central
Planning Authority. Since the Interim Report contained the essentials of the Final Report, it was assumed by the committee
that this meant that the government was in favor of establishing a national body to control planning and that this body would
possess something like the strong powers which had been advocated by the minority of the Barlow Commission. The Uthwatt
Committee accordingly declared:
We wish to make it clear, however, that the system we
regard as necessary for an effective reconstruction, and
which we have therefore assumed, is one of national planning with a high degree of initiation and control by the Central Planning Authority, which will have national as well
as local considerations in mind, will base its action on
organised research into the social and economic aspects
of the use and development of land, and will have the backing of national financial resources where necessary for a
proper execution of its policy. 36

These excerpts have been quoted in full in order to indicate the fundamental attitude of the committee. Since the committee was appointed by Mr. Churchill's wartime Coalition Government, and was headed by an influential Lord Justice of Appeal, its opinions could not be shrugged off as those of heady,
irresponsible politicians or reformers.
Having stated the assumptions upon which it would operate,
the committee proceeded to discuss the current situation with
regard to compensation. They found that one of the principal
irritants to local authorities, and a ubiquitous obstacle to effective planning was the concept of "floating value." To define
this, the committee quoted a report issued by the Ministry of
Health:
If all building except agricultural is permanently prohibited
over wide areas, compensation must be paid for the loss
of potential building value over these areas. It may be
that on any reasonable estimate that can be formed not
more than 100 houses are likely to be built in a 100,000acre rural zone in the lifetime of the [planning] scheme,

35. Expert Committee on Compensation & Betterment, Interim Report,
Cmd, No. 6291 (1941).
36. Uthwatt Report "ll 7 at 12.
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so that over the whole zone the loss of "potential building
value" on prohibition of any building would be only 100
houses. But potential building value is necessarily a
"floating value" and it is practically impossible to predict
where it will settle. Hence, if the 100,000 acres are held
in many ownerships, and claims by individual owners for
loss of potential value come to be separately adjudicated (as
under the present system they must be), the total resulting
bill for compensation is likely to be enormous, and greatly
to exceed in the aggregate the amount of real loss. 37

The committee also pointed out that the public control of
land use would necessarily result in a "shifting value" of land;
in other words, it increases the value of other land, but it does
not destroy land values. Ideally, these two factors should cancel each other out. Every time the value of some land is decreased, the value of other land ought to be increased. And
what the State, or the local authority, pays out by way of compensation, it ought to be able to collect by way of betterment.
Neat though this economic theory may be, however, in practice
it operated in a haphazard manner, and to the great disadvantage of the government or local authority. The "floating value"
attached to all developable land increases the total compensation cost which cannot be recouped by way of betterment for
the following reasons: firstly, there seems to be no effective
machinery for collecting betterment; secondly, the collection of
100 percent betterment has been found to be politically objectionable; thirdly, there is no "floating betterment"; while the
planning authority has to pay for all potential development
losses incurred as a result of its planning activities it cannot
collect "potential betterment," i.e., the amount by which the
value of property has already or"may in the future be increased
by good planning
As to the principles of compensation, the committee stated
five basic propositions:
(1.) OWnership of land does not carry with it an unqualified right of user.
(2.) Therefore restrictions based on the duties of
neighbourliness may be imposed without involving the conception that the landowner is
being deprived of any property or interest.
37. Ministry of Health, Town & Country Planning Advisory Committee,
Report on the Preservation of the Countryside 11"42 (1936), as quoted
in the Uthwatt Report f25 at 15.
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(3.) Therefore such restrictions can be imposed
without liability to pay compensation.
(4.) But the point may be reached where the restrictions imposed ex.tend beyond the obligations
of neighbourliness.
(5.) At this stage the restrictions become equivalent
to an expropriation of a proprietary right or
interest and therefore (it will be claimed)
should carry a right to compensation as such. 38

In attempting to formulate a solution to the problems which had
been raised, the committee had in mind four considerations
which its recommendations should possess: (1) they should permit of a permanent solution; (2) they should not result in State
confiscation without fair compensation; (3) they should be capable of immediate adoption; and (4) they should not interfere unnecessarily with the economic life of the community. The main
problem which they tried to solve was the compensation problem in planning because
"planning, which is directed to securing the best social
use of land, tries to operate within a system of land ownership under which there is attached to land a development
value depending on the prospects of its profitable use. Jf
there is to be a completely satisfactory basis for planning
which gets rid of the difficulty, the system itself must be
revised, for difficulties which arise out of a system are
not solved by framing a new code for assessing compensation and collecting betterment which operates within that
system.1139

The most significant recommendation of the committee lay
in its solution to this problem. Specifically they recommended "the immediate vesting in the State of the rights of development in all land lying outside built-up areas (subject to certain
exceptions) on payment of fair compensation, such vesting to be
secured by the imposition of a prohibition against development
otherwise than with the consent of the State accompanied by the
grant of compulsory powers of acquiring the land itself when
wanted for public purposes or approved private development. n40
What the members of the Committee meant here was not the
nationalization of land; indeed, they went out of their way to say
38. Uthwatt Report f35 at 21-22.
39. ~ f37 at 22.
40. l!!:,f49 at 27.
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that this was not an acceptable solution to the problem. 41 Rather
their aim was to unify the ownership of the development rights
in land, for only in this way could compensation difficulties
caused by a "floating value" be eliminated. The committee examined various "pooling schemes" for the unification of development rights, but found them unsatisfactory. The adoption of
their recommendations would mean, as they saw it, that there
would be planning control over land use, which had existed in
theory for some time, but that otherwise the owners of land
would be in exactly the same position as they were before.
Land would still be bought and sold on the market, and the
legal title would remain in the owner who would also receive
compensation for the loss of his development rights. Since
these rights had been subject to control before, he had lost
nothing; on the contrary, he would now be compensated for
their loss.
It was hoped that planning authorities would now be able
to plan confidently and boldly, without the threat of facing huge
compensation bills. In order to assist them still further the
Committee suggested that all land which was not at the time
subject to planning control should, by legislation, be deemed to
be so, so that planning permission would have to be obtained
for all development, whether or not there was a plan in existence for the area. It was not proposed to create a government
department to deal with planning matters equal in rank with
other government departments; rather it was felt that a Minister who had no departmental cares and who was in a position
to advise local authorities was needed. The report is perhaps
purposely rather vague as to what his precise functions would
be.
The broad principles of policy would, we apprehend,
be settled by the Cabinet after consideration by a Committee of Ministers presided over by the Minister for
National Development. The making of schemes necessary
to carry out that policy would fall to the Committee of
Ministers presided over by the Minister for National Development. Upon those schemes the Committee would
have the assistance of the various Government Departments.
41.

~ ,r39

at 24. "To some an easy solution to the problem is to be
found in the imposition of complete planning control without compensation, or in confiscation by the State of the rights of development or of all land in private ownership, but these, so far from
being a solution to the compensation-betterment problem, are only
the expression of a particular political theory."
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The actual execution of the schemes and formulation
of detailed ~lans would fall to the Government Department
concerned. 2
•

One may perhaps conclude that the reason why the committee's suggestion in this regard was never realized was that it
would be almost impossible to set up planning on a national
scale without giving the Minister considerable powers, and if
he is to exercise these powers effectively, he must have a government department to aid him. Significantly, the report devoted only two of its 180 pages to this topic, and it would seem
that less attention was devoted to this aspect of the problem
than to any other.
3. The Scott Report
A committee43 was appointed in· 1941 to "consider,the
conditions which should govern building and other constructional development in country areas consistently with the maintenance of agriculture, and in particular the factors affecting the
location of industry, having regard to economic operation, parttime and seasonal employment, the well-being of rural communities and the preservation of rural amenities. n44 The importance
42. ld:711363 at 157.
43. The Committee on Land Utilisation in Rural Areas-The Scott Com-

mittee.
44. Committee on Land Utilisation in Rural Areas, Report, Cmd. No.
6378 at iv (1942) [hereinafter cited as the Scott Report]. The strong
bonds of sentiment which attach the Briton to his countryside were
thought to be sufficiently significant by the Committee for it to quote

the following passage from H. G. Wells:
There is no country side like the English countryside for those who have learned to love it; its firm
yet gentle lines of hill and dale, its ordered confusion of features, its deer parks and downland, its
castles and stately houses, its hamlets and old churches, its farms and ricks and great barns and ancient
trees, its pools and ponds and shining threads of
rivers, its flower-starred hedgerows, its orchards
and woodland patches, its village greens and kindly
inns, Other countrysides have their pleasant aspects,
but none such variety, none that shine so steadfastly
throughout the year •••• None change scene and character in three miles of walking, nor have so mellow
a sunlight nor so diversified a cloudl.and nor confess
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which is attached to preserving rural life and amenities in Great
Britain is such that to the observer who is unaware of it, much
of the recent legislation will be meaningless; it is a cause which
is near to the heart of politicians of all parties, and considerations based upon the preservation of rural amenities bear as
much weight in legislation as those based upon more prosaic
grounds.
The Committee exhaustively reviewed the condition of rural
life in England, pointing out that rural housing was often dilapidated, that frequently country houses were not supplied with water, gas, electricity, or sewers, and that this was causing large
numbers of the rural population to migrate to the cities, greatly to the discomfiture of the already overcrowded cities and to
the detriment of agriculture. The migration was also having
marked sociological effects; it has been estimated that between
three and four million people live in village communities in
Great Britain, and the village was declining as a social institution, with the departure of its younger folk for the towns. In
general, the Committee agreed that agriculture and country life
were "sick" and that efforts must be made to resuscitate them.
The Scott Committee based its recommendations upon certain agreed policy aims, namely, (1) the establishment of a Central Planning Authority, (2) the encouragement of industry and
commerce, (3) the maintenance of a prosperous agriculture,
(4) the resuscitation of village and country life, and (5) the preservation of amenities. In order to achieve these aims the
Committee recommended that the supply of essential services
should be brought under national planning control, that national
parks and nature reserves should be delimited, and that outdoor advertisements should be controlled. There was substantially no difference between its recommendations as to the governmental administrative organization and the suggestions which
had been made by the Barlow and Uthwatt Reports, namely, the
creation of a Central Planning Authority in the form of a commission with regional offices under a Minister, of Cabinet rank,
free from departmental duties.
(Footnote continued)
the perpetual refreshment of the strong soft winds
that blow from off the sea, as our mother England
does. (Scott Report, p.v.)
The Committee also concluded: " [ T] here is an innate love of nature
deeply implanted in the heart of man and the 'drift from the land'
has been occasioned in large measure by economic inequalities between town and country rather than by any deep love of supposed urban joys." (Scott Report, p.v.)
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Among the most important of the committee's suggestions
was that the proper local authority to deal with planning matters was not the rural or urban district council, but the more
comprehensive county council, and, further, that any expenditures incurred through attempting to plan on a national rather
than a local scale should be met out of national funds.
4.

Summary of the Three Reports

Examining the three reports as a whole, three points stand
out upon which they are all agreed, expressly or impliedly. An
urgent need existed for national planning on a scale with which
the current planning legislation was unable to cope. If this planning was to be effective, private rights in land would have to be
subject to the public welfare, and this would naturally restrict
landowners in the use to which they put their land. Finally, planning should be compulsory upon those local authorities which
were charged with the planning function. As can be seen, great
care was taken to avoid giving the impression that planning was
no longer to be a local affair. None of the committees recommended giving the Minister the powers which he was in fact
given, but, at the same time, there was to be a greater measure of central integration of the differing functions of planning.
The impact of these three independent reports carried tremendous weight. In 1943 the government immediately set about
preparing legislation to embody their princ~al recommendations. 45 More legislation followed in 1944 6 enabling local
authorities to acquire land expeditiously in war-damaged or badly
laid-out areas and either to dispose of such land for private development or to develop it themselves; however, the local authority was not permitted to sell the freehold of land which it
had compulsorily acquired, or to grant leases for more than
ninety-nine years. This was admitted at the time to be stopgap
legislation to prepare the way for the later, more comprehensive
acts.
Before discussing the legislation in detail, it may be of
assistance to the reader who is not conversant with the structure
of British local and national government to outline some of their
more important features, with special reference to those aspects
of government which affect, or are affected by, planning legislation.
45. Minister of Town & Country Planning Act, 1943, 6 & 7 Geo, 6, c.5, extended "interim development control" to all land in the country not already covered by a planning scheme or a resolution to prepare one.
It also empowered local authorities to take immediate enforcement
action against development which threatened their planning proposals.
46. Town and Country Planning Act, 1944, 7 & 8 Geo. 6, c. 47.

ill.

STATE AND LOCAL GOVERNMENT
IN GREAT BRITAIN

Although much of what is said here will be superfluous for
those readers who are already well acquainted with the British
governmental system, some knowledge of this peculiar apparatus
is essential for an understanding of the governmental processes which were contemplated by the planning legislation.
A. State Government
Since Britain has no written constitution, the lines of demarcation between national and local government are not so
readily ascertainable as, for instance, those between federal and
state government in the United States. In Britain, where functions have been allocated between different governmental units,
they have been so allocated by statute, and any statute can be
repealed or amended at the whim of Parliament. Therefore,
to speak of the "rights" of local governmental units is to give
the word a restricted meaning, for any person or body corporate has rights only insofar as Parliament is willing to give
them those rights. Therefore, although national and local government will be discussed separately here, this is purely an
effort on the part of the writer to reduce the subject to digestible proportions; it does not indicate that national and local governmental units are independent bodies, each functioning in its
own sphere.
It would no doubt appear to a lawyer, or indeed, an ordinary citizen, who lived in a country where the functions and
powers of the units of government were limited by a constitution that the lot of the Briton was indeed unhappy. All rights
which the citizen may enjoy can be taken away by Parliament
without redress to the courts, for one cannot challenge the constitutionality of a statute. The powers of Parliament are not
legally limited in any way, and the courts must apply and enforce all statutes. The much vaunted rights of the Englishman
turn out to be "scraps of paper," and there is not one of them
which could not be taken ·away by Parliament.
Parliament is the expression used for the three institutions
of government working in unison-the House of Commons, the
28
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House of Lords, and the Sovereign.47 The powers of the Sovereign, although very great in theory, are today negligible. 48
There can be no question now that the Sovereign is bound to
accept the advice of his Ministers, and the Royal Assent to all
legislation which has passed the two Houses is now automatic.
A realization of the insignificant powers of the House of Lords
and of the Sovereign shows that the real power is concentrated
in the House of Commons.
The House of Lords does not have an absolute veto on legislation passed by the ·Commons; it can reject a bill (other
than a money bill), but if the same bill is again passed by the
Commons at the end of one year, then the approval of the Lords
is not necessary. Nevertheless, the House of Lords does have
among its members some of the country's most distinguished
leaders from all walks of life. Doctors, lawyers, businessmen,
trade union leaders, church leaders, university professors,

47. There is much confusion over the term "House of Lords" as it can
refer to two quite separate bodies. The "House of Lords" proper
consists of all those persons who, by a grant of a peerage to them or
their ancestors, have the right to sit in the House of Lords and to
vote on all bills. The House of Lords cannot veto "money bills," but
it can hold up other legislation for a period of one year. In practice
its powers are very limited since the House of Commons could at any
time either vary or abolish such powers as it has; the Prime Minister could advise the Queen to create immediately large numbers of
new peers, men of the same political persuasion as the party in power
in the Commons, and thus secure automatic House of Lords approval
for all governmental legislation. A body which lives under the constant
threat of extinction cannot exert great political pressure. When the
term "House of Lords" is used in a legal context, however, it refers
to those members of the House (usually 9 in number) who have been
elevated to the special rank of "Law Lords,,. Their function is to act
as a final appellate court in all civil and some criminal cases. None
of them are politicians, and they do not normally take part in political
debates in the House, though they are entitled to do so. On the other
hand, the other members of the House may not vote on appeals which
are taken to the House, nor do they take any part in the proceedings.
Law Lords are usually lawyers who have served as judges in the High
Court, and their title is not hereditary.
48, There are instances, however, where the Sovereign can still wield political influence, For instance, it is for the Sovereign to decide whom he
shall call upon to form the next government when the previous government
has been defeated in the House of Commons. Under such circumstances,
the Prime Minister resigns, and usually offers advice to the Sovereign as
to who in the House can command a sufficient majority to form an effective government. In most circumstances, this will be the leader of the
Opposition. But in circumstances where the Opposition party is itself
split, the Sovereign's decision will have considerable political influence.
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retired civil servants-all are there to contribute their advice.
As a democratic institution, however, it is defective in that it
is top-heavy with wealthy, Conservative peers, most of whom
inherited their titles. For these reasons, the House of Lords

is unlikely to become again an effective equal partner in exercising the legislative function with the House of Commons; but
it is likely to be retained as an advisory body, which, if it disagrees with the Commons, can give authoritative opinions as to
why it disagrees, and can also hold up a controversial matter
for one year, giving both members of Parliament and the public as a whole an opportunity for reconsideration. 49
In the House of Commons sit some 630 elected representatives of the people. The days of independent members now being over, each member of the House is also a member of one
of the three organized political parties; since the Liberal Party
has only five seats in the present legislature, there are effectively only two parties, both of which exercise a considerable
degree of discipline over their members in the House. If a
member does not vote in accordance with the party line, the
chances are that he will be removed from the party and will
not receive party support at the next election-which is tantamount to electoral defeat. The leader of the party which has
the majority in the House forms a government, that is to say,
he personally selects a number of his fellow party members
to form the Cabinet which makes all policy decisions; by convention, the Prime Minister and the members of the Cabinet
are members of the House of Commons although there is no
legal requirement that this should be so.
Only the government may introduce legislation, and, since
the government by definition has the majority in the House,
and since party discipline has become so strict, there is practically no chance of the government being defeated on its own
measures. If it is, then the Prime Minister is bound, again
by convention only, to resign, and the Sovereign then calls upon the leader of the opposition party to form a new government. Clearly, it would be futile for him to try to do so in a
House in which his party is in a minority, so in most cases
he will call for a dissolution of the House (which the Prime
Minister may ask for at any time) and a general election. By
the Parliament Act of 1911, the life of any one Parliament is

49. See, for example, the rejection by the Lords of a bill to abolish capital punishment in 1948. During the ensuing year it appeared that
the public was opposed to the bill, and it was not re-introduced by
the government.
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limited to five years, although the Prime Minister may call for
a dissolution earlier than this. It is, of course, quite possible
theoretically for the government to pass a Prolongation of Parliament Act so as to prolong its own life--as the wartime Coalition Government did. However, such a move in peacetime
would be most improbable.
From the foregoing, it may be thought, as indeed it is often
stated, that Parliament is supreme. However, this is true in
theory only. In practice, there are many conventions which the
government must observe, and a violation of these conventions
would result at best in political annihilation of the offending
government at the next election and at worst in revolution. It
is submitted that in practice, so far as the sanction behind governmental restraint is concerned, the same forces are operative in any situation, whether the government is working under
a written constitution or not. A government can only do those
things which the people will allow it to do, and whether the restraints are judicial in their nature, as in the United States, or
political, as in Britain, is, in the final analysis, a matter of
small moment.
We may take it, then, that a government in Great Britain,
which does not wish to court political suicide, will obey a large
variety of unwritten conventions. The following is a selection
of the most important of these:

1. A government defeated in the House of Commons will
resign.
2. A government will not introduce legislation to prolong
its own life, to limit the right of free speech in elections, or to harrass its political opponents.
3. Appointments to the Bench shall not be political appointments.
4. The Cabinet shall assume collective responsibility for
all governmental policy decisions.
5. Ministers are responsible to the House for the conduct
of their departments.
6. Statutes enshrining basic human rights (such as the
Habeas Corpus Act) and statutes granting independence
to former colonies (such as the British North America
Act-which is also the Canadian Constitution) shall not
be repealed or amended.
7. No major change in the governmental structure shall
be made without the approval of the Opposition.
It can clearly be seen that there is no separation of the executive and legislative branches of government; the executive always
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controls the legislature.50 In view of the fact that government
legislation is almost bound to be passed, it may be questioned
whether the House of Commons performs any useful function at
all. There are many arguments which can be mustered to oppose this idea, the chief of which is the value of the institution
of Question Time. Every day that the House is in session, the
first hour is devoted to the process of interrogation of Ministers. Any Minister can be asked any question related to his
responsibilities (by a member of the opposition or by a member of his own party), and, again by convention only and not by
law, he must give an answer. Lapses in ministerial judgment
and embarrassing confessions of failure can thus be forced out
of Ministers and be given full publicity.
The full importance of this can only be seen when it is
realized that the ultimate sanction against improper use of
power lies with the people. If they are to judge, not only whether a particular piece of legislation is wise, but also whether it
is "constitutional" (i.e., whether it accords with popular notions
as to where the proper sphere of governmental activity lies)
then it is even more essential than in other countries that they
be apprised of just what the government is doing. Great importance is attached in Britain to the fact that, during Question
Time, Ministers can be asked to justify any of their actions and
to provide any information as to the operations of their department.
Each department of the government is presided over by a
Minister who may or may not be a member of the Cabinet.
He will dictate, subject to Cabinet approval, the policies which
his department is to follow. The actual administration of these
policies is done by the Civil Service. All civil servants are
appointed by a Commission, which is in itself appointed by Parliament, its members serving for life. The individual Minister
cannot pick his own staff, although he can transfer any members
of his staff whom he considers incompetent. All civil servants
have, by convention again, and not by law, security of tenure
during good behavior; they may not become actively engaged in
politics; their impartiality is proverbial, and the entire governmental . system depends upon their ability and willingness to
carry out the policies of the various Ministers under whom they
50. This, of course, is not true when members of the government party
vote against government. However, owing to the nature of the parties
this is most unlikely to occur, because members are slow to jeopardize their seats by accelerating a general election. They are much
more likely to use their influence within their party to produce compromise legislation which they can support.
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serve, regardless of the political persuasion of the Minister.
The civil servant should not be a policy maker; he should only
advise the Minister under whom he works. However, since
many Ministers have little experience of the everyday workings
of the field for which they are responsible, it follows that they
are apt to take the advice of the senior civil servants in their
departments, and it cannot be doubted that the influence of
senior civil servants upon the policies of their departments is
considerable.
The third branch of the government, the judiciary, is kept
quite separate; its role, however, is severely limited in comparison with most other countries. All that a court can do
with an act of Parliament is to see that it has been validly passed
and then to interpret and apply it; indeed, when facing much
modern legislation, where great powers are given to Ministers,
the courts are extremely self-effacing, holding time after time
that they are powerless to interfere, except in cases of ultra
vires acts. In other words, if an individual is aggrievecf15y"a
ministerial act, provided that the Minister has acted within the
powers given to him by Parliament, the individual has no means
of attack other than the political. The complete lack of adroit
administratif in Britain is coming to be thought of by someas
being one of the gravest defects of British jurisprudence.
This does not mean that there are no quasi-judicial bodies
of an administrative nature which function in Britain; indeed,
there are hundreds of them. .But there is no separate body of
law which governs their operations. A recent royal commission51 set up to study the problems of administrative tribunals
heard exhaustive evidence as to how these bodies do operate,
and, by and large, this evidence does not encourage respect for
the type of "due process" which is meted out. Moreover, much
of the legislation passed since the war envisages the use of
these tribunals either as appellate bodies or to decide facts
relevant to the operation of the statute. There are, for example, rent tribunals which decide the reasonableness of the
rent charged to an aggrieved tenant, appellate tribunals to adjudicate on matters connected with the National Health Service
and the National Insurance scheme, and local inquiries which
can be held under the Town and Country Planning Act to hear
the complaints of aggrieved persons. Although these tribunals
no doubt discharge their duties wisely and well in most cases,
it is true to say that there is widespread distrust and lack of
confidence in them, by lawyers and laymen alik~.
51. Committee on Administrative Tribunals & Enquiries, Report, Cmd,
No. 218 (1957), Minutes of Evidence (1956) and Memoranda (1956),
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Much is also heard about the evils of delegated legislation,
especially from the legal profession. Under many acts, including the Town and Country Planning Acts, the Minister is
allowed to make rules and regulations in connection with matters
which are mentioned in the act. For example, the Town and
Country Planning Act, 1947, provides: "Subject to the provisions of this section, provision shall be made by regulations
under this Act for restricting or regulating the display of advertisements so far as appears to the Minister to be expedient
in the interests of amenity or public safety ••.. " 52 At any time,
therefore, the Minister can make any regulations (and he clearly has a very broad discretion in the matter) which will have
the force of law as though they had been issued under the act.
Regulations have to be laid on the table of the House of Commons, but, unless a prayer for their annulment is passed by
the House, they become law. To some English constitutional
lawyers, this appears very irregular, for it is one of the primary notions in English constitutional law that all legislation
must be passed by the Commons, the_ Lords, and the Sovereign, by the "Queen in Parliament." The device of delegated
legislation is therefore, it is argued, no more than an unconstitutional contrivance which leads away from Parliamentary
control to the swamps of governmental tyranny.
Nor are the problems of delegated legislation and administrative tribunals independent of each other, for, although the
principal act sometimes itself establishes the tribunals, it is
more often left to the Minister to create them under his delegated legislative powers. The administrative tribunals which
exist at the moment are of varying types and have diverse
functions. In some cases they are the final appellate authority; in others, appeal from the decision of the tribunal can be
taken to the Minister or the High Court. In some cases they
are bound to hear counsel; in others counsel may not appear.
In cases where the tribunal is created by statute, Parliament
itself appoints the members; in those established by the Minister, the Minister appoints at least some of the members. In
this latter circumstance, it is understandable why lawyers see
little point in exercising a right of appeal to the Minister, if
it exists.53

52. The 1947 Act, §31 (1).
53. For a thoroughgoing analysis of the problems, and for some re-

comendations as to how the situation might be improved, see Committee on Administrative Tribunals & Enquiries, supra note 51.
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It is difficult to follow the rather technical arguments against
delegated legislation in an age where, firstly, the party discipline is so tight that governmental recommendations, whether in
the form of statutes or regulations issued under statutes are
almost certain to be passed, and secondly, the pressure of business upon Parliament is so high that all legislative acts cannot
possibly be reviewed. A check does exist upon the use of the
power of delegated legislation, however, for a Committee of the
House of Commons, composed of members of each party, analyzes each regulation issued. If that Committee decides that
any regulation is not within the spirit and letter of the act under which it is issued, then it can cause the matter to be debated in the House. The problem of administrative tribunals
is much more acute, and little check exists upon the use of
the enormous powers which these bodies wield.

B. Local Government
England, Scotland, and Wales are geographically and politically divided into units known as counties. These units are
of most antique origin and have for centuries been the prime
units of local government. From the old Sheriff's Court (the
sheriff being the King's representative in the county) has
sprung the modern county council, a multi-functional body of
great importance in the contemporary British scene. Formerly the county controlled all cities, towns, and villages within
its bounds except the boroughs, i.e., towns which had been incorporated by Royal Charter andwhich were independent of
the county and completely self-governing as regards local affairs. In an era of local government reform at the end of the
nineteenth century, only some of these boroughs (now styled as
county boroughs) retained their old independence. other boroughs are now under the jurisdiction of the county council.
In addition to the county council, there is a lower level of
local government, conducted by urban or rural district councils,
depending on the population density of the area. These councils perform different functions from those which are entrusted
to the county councils, though in some cases (especially planning) the powers vested in the county council may be delegated
to the district councils, with the county councils maintaining a
supervisory power. In general, the more important functions
such as education, police, health, roads, welfare, and planning
are handled at the county level. The district councils deal
with slum clearance and housing, cleansing, lighting and paving
of streets, sanitary supervision of factories and shops, drainage, and some recreational activities. There is thus not so
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much a two-tier system of government, as a division of responsibilities. But, because they are financially much more powerful, and also because they handle the more important functions,
the county councils wield the most influence.
The district, county borough, and county councils are all
popularly elected. Councillors serve without pay and usually
meet as a body once a month. The bulk of the work is done
in committees, each of which is presided over by a chairman
of the party which controls the council as a whole. The national two-party system extends to these local authorities, and
councillors tend to be elected according to the party they represent, and not as personalities, although there is still room left
in the local government field for the independent councillor, who
is elected through his personal popularity and is not attached to
either of the major parties. The councils employ staffs to
carry out their policies in much the same way as the civil service carries out the policy of the national government. Thus
there are no elections for a drain commissioner or a school
board superintendent. Instead, the council committees on drainage and education will each appoint a salaried professional to
carry out their policies in these departments. The county education officer will be responsible to the education committee
who will in turn report to the council as a whole, and the council will have the final say in the matter of hiring and firing
local government personnel. Generally speaking, there is little
room for discord in the council chamber, for strict adherence
to party policies will tend to ensure that the policies of the
party in power are effectuated. There is, however, little political interest shown in local government by the electorate.
Elections for local government officials never coincide with
national general elections (where about seventy percent of the
population vote) and it is rare to find a poll of more than thirty percent for local elections, the bulk of these votes coming
from party stalwarts.
1. National Control of Local Government

Another reason for the comparative lack of interest in
local government is the fact that the national government controls the activities of councils to a very large extent. The
main reason for this is financial. The only source of revenue
for the local authorities is a tax on real property, known as a
"rate." This does not produce nearly enough money to pay for
all the functions which the local authority must handle. The
gap is made up by grants-in-aid from the national government,
sometimes in the form of an outright grant to be spent as the
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local authorities wish, sometimes in the form of a specific
grant for a specific purpose. The consequence of this financial control which is exercised by the national government inevitably leads to political control of some sort, although all
national governments profess to leave the conduct of local affairs in local hands. The political control is exercised in
various ways.
There has been for many years a governmental department which is responsible for local affairs; formerly a body
known as the Local Government Board supervised local authorities; now the Mb;iister of Housing and Local Government
fulfills this function. Significantly, this Minister is also responsible now for the implementation of the Town and Country
Planning Acts which in thi:-mselves give him a high degree of
control over local planning authorities. In other fields the
Ministers of Education, Health, and Transport have all directly
supervised those activities of local authorities which concern
their departments.
Local authorities are creatures of statute; such powers as
they have can be taken away at any time by Parliament. It is
almost impossible to conceive of this ultimate power being assumed, for in many instances the local authorities act as
agents, albeit agents with some degree of self-determination,
of the national government. · If there were no local authorities
to supervise the nation's schools, then Parliament would be
forced to create a vast number of civil service offices for the
task. No one would maintain that such a system would be more
efficient than the present, where matters of national education
policy are decided by the national government and must be implemented, but where less important matters are left to the
discretion of the local authorities.
This notion of broad, centralized control effectuated by
local authorities is one which applies especially to planning.
Local planning authorities are given wide discretion 'in planning the future land use of their neighborhoods. The Minister, however, in a series of circulars to local planning authorities has outlined certain general policies which he wishes to be
followed. He has the power to overrule any decision of a local
authority but exercises this power sparingly. Generally this is
true in other fields, but it should be emphasized that the noninterference in local affairs by the Minister is usually due to
local compliance with governmental policies.
Local councils do have a law-making power, the regulations which they make being termed ''bylaws." These bylaws
have to be approved by the Minister who is concerned with
their field of operation and can be challenged in the High
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Court on the ground of reasonableness. Zoning laws are not
enacted as bylaws, for all zoning is now achieved through the
Town and Country Planning Acts which establish a complicated
procedure for the making of such laws.
In summary, local authorities are creatures of the national
government, their day-to-day operations are supervised by the
government, and in many respects they act as tools by means
of which the government carries out its policies. As much local variation as possible will be allowed by the national government for obvious political reasons, but in the end the main political and financial power lies in Westminster and not in the
local council chamber.
2.

The Government of Metropolitan London

The London area not only contains one-fifth of the entire
population of Great Britain, but it is also the home of most of
the nation's wealth, political leadership, commercial management, cultural activity, public service, professional bodies and
labor management. It houses the largest dockyard and warehouse facilities in the country, is the center of all radio and
TV broadcasting, and of the national press (which circulates
throughout Britain-there being very few local newspapers left),
and the London area is the focal point for road and rail networks. In a very real sense it is the heart of the country
and also of the Commonwealth.
Owing to the nature of local government as described
above, it is impossible to outline the "typical" government of
a metropolitan area in Great Britain. The nature of government in a metropolitan area is conditioned by several factors-whether the area contains one or more towns with the
status of "county boroughs" which are therefore outside the
overriding supervision of the county council; whether the metropolitan area spreads across county lines; whether the county
council has delegated the planning function to the various towns
within a metropolitan area, or whether the council still administers this function itself for the area as a whole. 54
London is the only ~etropolitan area which has its own
peculiar type of government, and for this reason is worth some
54. "In the Manchester conurbation, for example, there are seven county
boroughs, sixteen non-county buroughs, twenty-nine urban districts
and two miscalled rural districts •.•• The twenty-three boroughs •••
largely correspond to old and once independent towns; the twenty-nine
urban districts mainly represent administrative subdivisions of the
vast new. suburban areas." Self, Cities in Flood 24 (1957).
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special attention. 55 There are three distinct areas which may
be referred to as "London"-the City of London, the administrative County of London, and Greater London.
The City of London is the heart of the metropolis and is
the ancient city itself. It has been governed for nearly a
thousand years by its Corporation which is sui generis and is
independent of all other local authorities. 56 It is now primarily a business district, the home of insurance companies,
banks, the Stock Exchange, and many other commercial enterprises. The City covers only one square mile and has a negligible residential population. Although the City is more an eccentric historical oddity than a force of great power, the men
who serve as its aldermen are all men of extreme financial
power, and therefore the "City" is a force to be reckoned with,
not because of its legal powers, but because of the character
of the men who control its destiny.
The County of London covers an area of 118 square miles,
which is governed by the London County Council, the most
powerful single unit of local government in the country. This
body has roughly the same powers as those of other county
councils, but, of course, the scale on which it has to carry
out its functions make it a giant, financially and politically.
The area which it covers is that which was originally mapped
for the (now defunct) Board of Works, and was made the jurisdictional area of the London County Council when this latter
body was formed in 1888. Even then it was in no way coterminous with the whole metropolitan area, and it is now, of
course, even less suitable as an area of metropolitan government. The largest population ever recorded for the area as
a whole was in 1901, when it contained nearly 4,400,000 persons. By 1951 this figure had dropped to 3,348,000, the fall
being attributable to the war and to the restriction in industrial building within the county; it is now estimated that the figure will not rise significantly beyond this level.
"Greater London" is a loose phrase, normally used to denote what might realistically be called the London Metropolitan
Area, i.e., the built-up parts of London and its neighboring
55. There is no standard definition of metropolitan areas in Great Britain.
If the standards of the United States Census Bureau were used, nearly
the whole of Great Britain would be one huge metropolis. English
planners have used the term "conurbation" to describe merging of two
or more sizable towns. In English writing the expression "the metropolitan area" is used always to refer to London.
56. See Magna Charta (1215) ,r 13: "And the City of London shall have all
.its ancient liberties, and its free customs as well by land as by water,"
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communities. But the phrase does have a precise technical
meaning; it properly refers to that area which is served by the
metropolitan police force. By Act of Parliament, the London
police are not controlled by the County Council, but are directly controlled by Parliament itself.57 Moreover, the area which
the force serves is not coterminous with the County of London
but extends into surrounding counties, covering 721 square miles
and containing a population of around ten millions. This Greater London area is certainly a more realistic attempt at formulating metropolitan boundaries, but nevertheless even this extended area leaves out considerable areas which are popularly
regarded as being part of London. One other phrase which is
used is "Outer London." This is the peripheral area between
the County of London and Greater London. It is worth noting
that this area contains some five million people, all of whom
are regarded as Londoners; none of whom, however, is represented on the body most closely associated with the government
of the metropolis, the London County Council (LCC).
a.

Special Districts in Metropolitan London

A number of other authorities have their own boundaries which are not coincidental either with the County or with
Greater London. The Metropolitan Water Board, for example,
supplies water in an area of 576 square miles, to a population
of about seven millions. Electricity is supplied by the London
Electricity Board, operating under the postwar nationalization
scheme, to an area of 253 square miles; two separate gas
boards, also working under a nationalization scheme, supply
areas north and south of the River Thames. Of great importance to Londoners is the transportation system, since only
about one family in five in the London area possesses a car.
The London Transport Executive operates a huge network of
buses, streetcars, surface railways, subways, and coaches,

57. What in fact happens is that a Commissioner, appointed by the Home
Secretary, supervises the day-to-day running of the force, this Commissioner being responsible to the Home Secretary who is responsible
to Parliament. The Home Secretary has only a limited degree of control over the police forces elsewhere in the country ,_y., as to uniforms, pay scales, etc, Otherwise such forces are responsible to the
local authorities. Incidentally, this often overlooked point is of extreme
importance when discussing the supremacy of Parliament, for Parliament, although it can pass any law it likes, would have difficulty in
enforcing laws without the cooperation of local police throughout the
country,
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covering an area wider even than that of the Metropolitan Police Force-1,975 square miles in all-and serving a population of 9,700,000. There are other special boundaries which
circumscribe the sphere of operations of the Port of London
Authority, the various hospital boards, and some local planning
authorities.
The confusion caused by this disarray of boundaries is not
as great as might be imagined although there is very little to
be said in favor of keeping the LCC itself within its present
restricted limits. The boards of the various authorities mentioned above are not elected but appointed, usually by the Minister to whom they are responsible. The whole process of administration is therefore one step removed from direct control
by the people, who do not view the operations of these boards
with great interest. Even if they do, the way for them to express this feeling politically is to agitate at the national and
not at the local level. The boards themselves can always get
their boundaries changed if they feel such a change to be necessary. Changes of this sort can usually be effected by the
Minister by Order in Council without the formality of obtaining
a special Act of Parliament. The structure is flexible, though
in fact little change occurs. The prices charged by the public
utilities have to have Parliamentary approval.
b.

The London County Council

The administrative County of London has some of its
local governmental functions handled by the London County
Council, others by the metropolitan boroughs. The LCC consists of 150 members, including twenty-one aldermen. There
are elections every three years in forty-three electoral districts, each of which returns three members. The aldermen
are elected by the councillors and hold office for six years,
half retiring at each election. Although the councillors may
elect some of their own number to be aldermen, the practice
is to elect persons who have not stood for election as councillors. However, if a prominent member of the majority party
has been defeated at the polls, the party can elect him into
the Council by electing him an alderman. One of the obvious
effects of the system is to strengthen the power of the party
which has the majority of councillors, for they can increase
their majority in the Council by seeing to it that only persons
sympathetic to their views are elected as aldermen. The aldermen do not have any special powers and sit in the Council
with the councillors. A chairman is elected, who is the figurehead of the Council, presides at meetings, and is the official
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representative of the Council at civic functions. The chairman,
like the Speaker of the House of Commons, is put in office by
the majority party, but once in office studiously avoids political partisanship. A vice-chairman and deputy-chairman are
also elected-the former being nominated by the majority party
and the latter by the opposition. There are also party leaders
of both the majority party and the opposition, but these are
purely political posts.
The Council meets as a body only once a fortnight; most
of the work is done in committees. These committees have to
report from time to time to the Council as a whole; like other
local authorities, the Council is both an administrative and an
executive body. It decides questions of policy (which will have
been thrashed out in committee), votes a budget to carry out
its policies, and makes bylaws where this is necessary to the
carrying out of a policy. The Council is really very similar
to the House of Commons and clearly represents an adaption
of the national model to a local scale. The majority party can
carry through its program with little interference for three
years although, of course, there are statutory limitations to the
scope of its legislative powers, and politically the party which
has the majority in the House of Commons can in large measure frustrate the policies of any local authority.
In practice, the similarity between the Council and the
House ends here, for whereas no party in the last 100 years
has won more than three elections in a row, the Labor Party
has controlled the LCC since 1934, and there is very little
likelihood of this control being upset. However, there are inhibitions upon the Council pursuing a violently partisan policy
for, as we shall see, it has to cooperate with other local authorities within its boundaries which may not be of the same political complexion.
c. Committee Work
The London Government Act of 1939 58 empowers local
authorities to deal with any matters by committee, as they may
see fit. Some subsequent statutes, e.g., the Education Acts,
actually require the establishment of committees. Such committees remain subject to the control of the Council as a whole;
they are appointed by it on such terms of reference as it lays
down, and, of course, are dependent on it for their budget.
The membership of each committee is divided between the
58.

London Government Act, 1939, 2 & 3 Geo. 6, c. 40.
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parties according to the party representation in the Council.
The LCC has fifteen standing committees dealing with children,
education, establishment, finance, fire brigades, general purposes, health, housing, parks, public control, restaurants and
catering, rivers and drainage, supplies, town planning, and
welfare. Most members of the Council sit on at least two
committees. Each committee has a chairman, selected by
the majority party in the Council, who answers for the committee before the Council, and who can, though in fact rarely
does, control the agenda at meetings. Each committee is advised by the chief officer of the department which carries out
the service for which it is responsible, who is a salaried servant of the Council and who is required to maintain a strictly
non-political outlook toward the work of the Council.
Although councillors will often have to devote at least two
days a week to official business, they receive by way of remuneration only a small out-of-pocket expense allowance and compensation for loss of earnings incurred in the course of official
duties.59 This tradition of unpaid service has deep roots in the
history of government in Britain; designed to prevent men from
entering upon a political career for reasons of financial profit
only, it is unrealistic in contemporary society. Many observers feel that London can no longer afford to leave the management of its affairs to those who derive their livelihood from
other pursuits.
d.

Functions of the London County Council

The list of committees shows something of the scope
of the LCC's activities; there is little to be served by g1vmg

here a complete account of each. In order to show, however,
something of the scale on which the Council has to operate,
three functions have been singled out here for brief survey.

59. A well known wr.iter on London's government attributes certain unfortunate trends in the make-up of the LCC to this insistence upon
unpaid government. "The heavy demand for unpaid service made on
members of the council has certain disadvantages, for the number of
persons who can afford to serve on the London County Council is
limited. In consequence there are too many married women, trade
union officers, and company directors on the council, but insufficient
men and women engaged in industry, scientific or university work, or
the profess.ions other than law." Robson, Great Cities of the World
272 (1955). Professor Robson's work has been heavily relied upon
throughout this chapter.
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Education

The largest item on the budget of any local authority is always education. Although some local authorities make
grants to universities, and London does to London University,
British universities are independent of state control. 60 The
Council maintains over 1,300 schools, as well as provides
facilities for 200,000 older students in evening classes and
vocational schools. Adult education has long been one of the
special interests of the LCC, which, because of the size of its
budget, can afford to provide more facilities of this sort than
can other counties.
(2)

Drainage

Apart from supplying drainage facilities for its own
area, the LCC also assists neighboring authorities who find it
cheaper to pay the LCC to carry out their drainage for them
than to buy their own equipment. 61 This form of contracting
between local authorities is not uncommon.
(3)

Housing

Before the war, the LCC was already engaged in a
large-scale house-building program in an effort to eliminate
slum areas and rehouse their occupants. The war not only
brought this program to a stop, but also created problems of
even greater urgency, for there were very large numbers of
families whose homes had been destroyed and whose demands
for housing had first priority. To meet these problems, ambitious housing schemes were carried out, many of them taking
the form of housing estates on land outside the county. 62 The
60. However, some measure of indirect control is exercised by the Minister of Education.
61. All local authorities which have been incorporated by statute have
those powers alone which the statute gives them, and therefore the
doctrine of ultra vires applies. However, those which are municipal
corporations, i.e., which have been incorporated by charter, are common law corporations and therefore exempt from the application of
the ultra vires principle. However, they are prevented by statute
from spending money in ways which have not received the sanction of
statute.
62. Between 1945 and 1952 the LCC put up 67,000 new dwellings, more
than half of them outside the county of London, in 13 housing estates.
Altogether, the LCC now owns and manages over 190,000 houses and
apartments. Robson, supra note 59, at 273.
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LCC was driven to this expedient because of the lack of any
suitable sites within the county's boundaries. However, the
creation of these extra-county housing estates was the root of
many problems. The local authorities of the area suddenly
found themselves responsible for providing services of all
kinds for these battalions of newcomers, whose invasion was
somewhat resented, while the LCC was forced to spend large
sums of money on housing activities which deprived the county
of population and did nothing to increase the tax base of the
county. Those who argue that there should be a regional authority to take the place of all those authorities which at the
moment comprise the London area point to this situation as an
example ·of the type of problem which cannot be satisfactorily
settled under the present system.
e.

The Metropolitan Borough Councils

London, in common with the rest of the country, has a
lower tier of government which is carried out by the twentyeight metropolitan borough councils. Each of these is a separate legal entity, with an elected council, having a mayor,
councillors, and aldermen. They vary greatly in size, wealth,
and population. 63 The structure and importance of the metropolitan boroughs can only be understood in the light of their
political history. The LCC was created in 1889. For years
campaigns had been waged to bring about a metropolitan form
of government in the London area. It was natural therefore
that the newly established Council attracted as its first members some of the most ardent radicals and political reformers
of the period. The thought of the government of London being
in the hands of such people was anathema to the Conservative
Prime Minister, Lord Salisbury. He, therefore, in 1899 established the metropolitan boroughs with the aim of detracting
from the power and influence of the LCC and gave each of the
metropolitan boroughs all the insignia likely to evoke a sense
of civic consciousness-a mayor, a mace, and a town hall.
In other words, this was a deliberate attempt, perhaps justifiable in view of the political thinking of the time, to divide
London into a number of small units, although the boundary
lines between these units were quite arbitrarily drawn and had
little relation to any earlier form of local government.
Jf the object of the plan was to cause dissension between
63. One has a population of 24,000 and 406 acres of land; another, with
9,107 acres, has a population of 330,000.
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the boroughs and the LCC, it has succeeded only too well. For
years, the nicely drawn division of powers between the different units of government resulted in a complete stalemate on
some issues. Recently, these difficulties have been somewhat
lessened, but only by the chance occurrence that the LCC and
most of the borough councils are dominated by the same political party. 64 However, a system which only works well in
these circumstances can scarcely be said to be ideal.
The borough councils have a variety of functions to perform, the most important of which is housing, a function in
which they possess concurrent powers with the LCC. In most
other respects, the relationship between the borough councils
and the LCC is the same as that between other urban or rural district councils and the county council under which they
operate. The planning function, for instance, is vested in the
LCC, but can be delegated by it to the borough councils. A
body known as the Metropolitan Standing Joint Committee represents the common interests of all the metropolitan boroughs
and negotiates on their behalf not only with the LCC, but also
with the national government and government departments.
f.

Other Local Authorities in Greater London

The boundaries of Greater London cut across those of
four counties and completely contain another. In addition to
these county councils, there are also within the Greater London area three county borough councils, thirty-six non-county
borough councils, twenty-six urban district councils, three
rural district councils, and a number of joint boards and
committees formed among these councils for drainage, fire
protection and other services. There are, therefore, besides
the London County Council, the City Corporation, and the metropolitan boroughs, at least seventy local authorities working
within the Greater London area, all of differing size, wealth,
power, structure, and political outlook. Until the planning
acts brought their differing activities under some sort of central control, there was, as might be expected, much chaos and
confusion.
g.

Summary

From this all-too-incomplete survey of the government
of London the reader may justifiably conclude that in London,
64. The Labor Party has had control of the LCC since 1934, and in 1953
had control of 19 of the 28 borough councils.
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although the government is metropolitan in theory, a realistic
approach to the problem has never been made. The attempt at
such an approach which was made by the formation of the London County Council has been thwarted by the statutory nurturing
of the metropolitan boroughs; it has also been rendered absurdly unrealistic by the enormous growth of Greater London over
the last fifty years, so that now more "Londoners" live outside
its boundaries than within. As has happened so very frequently in British history, the problem has been partially solved
quite tangentally, not by direct assault on the question of boundaries and powers of local authorities but by the passage of the
Town and Country Planning Acts. The effect of these has been
to unify the policy of all local authorities in certain fields to
conform to a national plan. In this way much can be done to
improve the physical shape of London, to control its growth,
to erase some of the worst of its eyesores, and to plan intelligently for future generations.
Naturally, this does not solve all the problems which confront those whose job it is to govern the area, whose responsibilities stretch far beyond the scope of the planning acts. 65
Nevertheless, the Town and Country Planning Acts have provided a means for planning the future of London as a whole
and to this extent ·has undone some of the damage which has
been caused by giving the LCC an insufficient authority over
too small an area. It is true to say that the planning of London is now too huge and important a problem to be thought of
as a purely local affair; it has reached the stage where it
should be dealt with at the national level, and to the extent
that the advent of the planning acts has achieved this, they
have conspicuously improved the shape of the capital city.

65, But even in a field like education, which one would not have imagined
as being affected by plann.ing legislation, its effect is most sharply
felt. It has been estimated that 2,000 acres of land will be needed by
the LCC for new schools within the next few years, For this, it will
be necessary to rehouse some 173,000 people,

IV. THE TOWN AND COUNTRY
PLANNING ACT OF 1947
A.

Introduction

Like most legislation dealing with property, the 1947 Town
and Country Planning Act is extremely complex. It comprises
over 200 pages, 120 sections, and 11 schedules; in addition, a
great number of regulations which were necessary to the operation of the act have been issued and these alone now total
over 300 pages.
The act repeals all former planning law and several other
statutes which, although closely connected with planning law66,
had not previously been included in planning acts. Some parts
of the repealed legislation were re-enacted by the 1947 Act, a
process which, although clumsy, does achieve the laudable purpose of putting all the relevant law on the topic within the covers of a single document. In dealing with the complexities of
the act, it is useful to keep in mind three main objectives
which the act was attempting to achieve. Although it is difficult at times to relate all parts of the act to one or other of
these objectives, the following three aims underlie most of the
act's provisions: (1) All development was subject to control.
No development was to be carried out without the permission
of the local planning authority unless a successful appeal to
the Minister from an unfavorable decision of the local planning authority was taken; (2) all development rights in land
were forthwith vested in the State. This facilitated the State's
control over land usage. It followed from this that if development were allowed, a payment (known as a development charge)
had to be made by the developer to the State. However, Parliment had no intention of confiscating development rights in land,
and in every case where an owner of land could show that his
land had development value, he was to be compensated for its
loss; (3) compensation for compulsory acquisition by local authorities was to be for the existing use value of the land only,
that is, the value the land would have if it were always to be
used as it was before the compulsory acquisition. The powers
of local authorities to acquire land compulsorily were also increased.
In order to achieve these ends, the act invests considerable
power and responsibility in the Minister of Town and Country
66. See, for example, Restriction of Ribbon Development Act, 1935, 25 &
26 Geo. 5, c.47.
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Planning and the Central Land Board. The nature of these two
institutions deserves some study, since they are vital to the
operation of the Act.
1. The Ministry of Town and Country Planning
Until 1942 the Minister responsible for the implementation of the Town and Country Planning Acts was the Minister of
Health. In 1942 the newly created Ministry of Works and Planning took contro!, but the Minister of Town and Country Planning Act, 19431 6·1 created a new office whose incumbent was to
concern himself solely with planning matters. Prior to this
time, the Minister responsible for planning had always had some
other major function to supervise, and planning was largely a
part-time responsibility. The Ministry of Town and Country
Planning was created in anticipation of the 1947 Act, which it
was clear would require the full-time attention of a Minister.
Thus, from obscure beginnings as an irregular off spring of the ·
Ministry of Health, planning rose within the space of thirty years
to full departmental status in the government. In 1951 the title
of the Minister was again changed to that of Minister of Local
Government and Planning; later the same year, the name was
again changed-this time to Minister of Housing and Local Government. There can be no doubt that political considerations
played some part in this confusing process; in any event, the
planning powers possessed by the gentleman who held the office,
by whatever name he might be known, were the same throughout
the post-1947 period.
The department for which the Minister is responsible is
divided into three branches: the headquarters administration in
London, the headquarters technical directorate, and the regional
organization. The technical staff includes a research group, a
staff of town planning experts, and a corps of inspectors whose role
is to conduct public hearings upon orders of the Minister. Although the act gives the Minister considerable personal discretion in the exercise of the powers, in practice he usually relies
on the advice of his experts. The Minister's main functions are
to formulate major policy decisions and to justify the government's planning policy in the House of Commons.
2. The Central Land Board
The Central Land Board was created by the 1947 Act and
was charged with the function of assessing and collecting the
67. Minister of Town & Country Planning Act, 1943, 6 & 7 Geo. 6, c.5.
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development charge levied whenever development was carried
out. The Board also administered the fund of government moneys to be paid out to owners of property whose interests had
been adversely affected by the operations of the act. It was in
no .way responsible for planning policy, its concerns being purely financial. After the 1954 Town and Country Planning Act its
role changed somewhat, but it was still concerned solely with
the financial aspects of planning.
3. The Act and Local Authorities
The ambitious aim of the 1947 Act to place all land in
the country under planning control obviously could not be achieved
without the assistance of local authorities.
Conceivably the
conscription of an army of planners in London and a completely
centralized planning program would have been possible, but such
a scheme had never been recommended and would have been
most unlikely to succeed. Instead, the prime responsibility for
planning was placed upon the local authorities. However, the
act draws a sharp distinction between local authorities and local
planning authorities. Until 1947 such planning as there was had
been controlled by the urban and rural district councils and
by the boroughs. In other words, the lower tier of local government units had been deciding planning problems. For various reasons, it was decided that this was not a desirable arrangement. First, these councils seldom devoted much time
to their work and tended to be rather amateurish in their approach. Their record in using the powers which had previously been conferred upon them was not such as to inspire confidence. Second, they lacked the financial resources necessary
to adequate planning; merely in order to fulfill the requirements of the act with regard to the drafting of development
plans, the services of a staff of surveyors, valuers, and
other experts would be required.
In order to solve these problems, the planning function
was transferred by the act to the county councils. These bodies,
used as they were to handling the important services (e.g.; education), had the necessary financial support and also werecomposed
of persons whose interest in local government and whose governmental acumen exceeded that of the district councils. This
move also reduced the number of planning authorities from 1,441
to 145, and thus greatly facilitated problems of coordination. The
county boroughs still maintain their jurisdiction over planning
matters within their boundaries; therefore, the term "local
planning authorities" refers to the county councils and the
county borough councils.
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The planning function and the various duties assigned to
local planning authorities by the act are the responsibility of
the council as a whole. But, as in other matters, the function
is delegated to a committee of the council. The council in
most cases hires professional planners, architects, surveyors,
etc., to advise them, but the final decision will always rest
with the council as a whole. The local planning authority,
therefore, is not directly under the control of Parliament because it is a committee of the locally elected council. This
is not to say that it can take matters entirely in its own
hands. For instance, it cannot abdicate its responsibilities
and refuse to plan for its neighborhood on the ground that it
is politically opposed to planning. The act makes it the duty
of every local planning authority (henceforth referred to as the
LP A) to draw up detailed plans for its area. These plans are
subject to the approval of the Minister. Various decisions will
have to be made by the LP A in the implementation of these
plans, but in every case there is the right of appeal to the
Minister, whose decision on the matter is in most cases final.
(Cccasionally, the courts will have some power to adjudicate
the matter, but the act in general gives little power to the
courts.) Moreover, the Minister has from time to time issued
circulars to LPA's indicating what the national policy on a given matter is to be. Naturally, the LPA must follow this policy
pronouncement, for the Minister will presumably overrule all
decisions of the LP A which are not in accord with it.
Provision is expressly made in the act for a LPA to delegate to a district council the planning powers over the area
under the jurisdiction of that district council. For example, a
predominantly rural county may contain one large industrial
city which is not a county borough. In these circumstances it
would be folly for the county council to attempt to plan for the
city; as a practical matter, it is more prudent in such circumstances to let the city plan for itself. Such delegations have in
fact taken place, and the Minister can order a county council to
delegate its planning powers if he feels this to be necessary.
In certain other fields coordination among LPA's, by means of
joint planning boards, is compulsory (e.g., where an area denominated as a national park contains portions of one or more
LPA'S areas.)
It is also open to any two or more LPA's
to create a joint planning committee voluntarily in order to coordinate their respective planning activities.
4. Survey of the New System
With the passage of the 1947 Act, all the old law was
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repealed, all the operative schemes under previous acts were to
come to an end on a day fixed by the act, and all interim planning control was to cease. In its stead, complete planning control was vested in the LP A's. Their permission was required
for all development, whether in town or country, whether or not
the development was in accord with the development plan, and
whether or not the development had been permitted by previous
schemes. They were required to establish development plans,
to be approved by the Minister, which were to be available for
public inspection. Roughly, these plans were to show the LPA's
future developmental schemes for the area. However, it was
not intended that the plan should be binding; it was merely to
act as a guide to potential developers as to what the LPA's
decisions in this particular case might be. The act thus deemphasized the importance of the development plan, as compared to the previous schemes, which, once formulated, were
binding on the planning authority.
Secondly, as a result of the vesting of all development
rights in the State, the compensation aspects of planning were
radically changed. No compensation would be payable for a refusal of permission to develop (technically styled by the act as
"planning permission") although compensation would be paid under the act to every owner of land who could prove he had
sustained substantial loss as a result of the operations. Since
the act was aimed at removing the "compensation bogey,"
which had been the chief stumbling block to successful planning
in the. past, the sums which local authorities (and all government departments) were to pay upon compulsory acquisition of
land were reduced under the act on the theory that the landowner had already been compensated under the act for his loss
of development value. Therefore all the acquiring authority
needed to pay was the present use value of the land; in many cases,
of course, this would be a mere fraction of the current market
value of the land. Further, the cumbersome procedure through
which local authorities had previously had to go in order to acquire land was considerably simplified.
To summarize, the theory of the act was to assume all development rights in land for the State; to collect "betterment"
by way of development charges, payable by any landowner who
wished to develop his land; to compensate all landowners who
could show that the development value in their land, now assumed by the State, was above certain fixed de minimis figures;
to ensure by this means that land could be purchased by local
authorities and government departments fairly at a price which
was not excessive; to ensure also that land would be bought
and sold on the open market at its present use value, and thus
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discourage speculation in the property market; to divorce
straightforward planning for future land use from compensation problems by paying compensation for all future restrictions on land use in one lump sum; and finally, to create a
system whereby effective planning for the future with some
degree of government supervision would be possible. At the
same time, however, adequate arrangements were made for
the review by the courts of arbitrary official action; clearly,
no program of this sort could be carried through without some
infringements of property rights. There was a real need to
protect the individual against arbitrary action, against action
which could not be reconciled with any reasonable policy decision. The courts, of course, always have authority to judge
whether any official has acted within the terms of his grants
of power, including a Minister of the Crown. Although the act
deliberately excludes the courts from adjudicating upon many
of the questions which will be raised by the operation of the
act, nevertheless no official can go beyond the powers which
he is given by the act; and in this respect the courts have an
invaluable role to play-a role which is not easily inferred
from a study of the cases which come before them, but rather
from the cases which do not reach the courts because an offi•
cial has been restrained by the threat of judicial action.
B. The 1947 Act: The Meaning of "Development"
Since a crucial portion of the act deals with "development,"
it is essential that the meaning of this word be clearly understood. The act says: "'development' means the carrying out
of building, engineering, mining or other operations in, on,
over or under land, or the making of any material change in
the use of any buildings or other land . . • •"68 This definition
is not complete in itself, for some of the included terms are
themselves later defined by the act; but, taking a prima facie
view, it will be seen that the act contemplates an expansive
scope for the word. To take the first half of the definition''building, engineering, mining or other operations in, on, over
or under land"; a later section of the act provides that building operations include "rebuilding operations, structural alterations of or additions to buildings, and other operations normally undertaken by a person carrying on business as a builder •••• n69 That is a remarkable definition; it seems that the
habits of builders have been adopted by Parliament as one of
68. The 1947 Act, §12(2).
69. Id. at 1119(1).
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the touchstones of the act. Strangely enough, there has been
little litigation on the point, although there will surely be some
in the future as the bare bones of the act become clothed with
the detail of case law. "Engineering operations" are defined
to include "the formation or laying out of means of access to
highways 1170-thus bringing this type of building activity (which
had previously been controlled by the Minister of Transport)
within the scope of planning legislation. However, whereas previous restrictions (under the Ribbon Development Restriction
Acts) had applied only to main highways, the 1947 Act applies
to all roads. The legislative purpose here, namely, the restriction of building which would be injurious to road safety,
shows again the very broad scope of the planning acts. Their
purPose is to protect every conceivable aspect of public welfare which can be protected by restrictions of "development."
"Land" is defined in a manner agreeable to most real property lawyers, if not to the layman, as "any corporeal heriditament, including a building as defined by this section, and in
relation to the acquisition of land ••. includes any interest or
right in or over land..•• n71
The second half of the definition of development, i.e., "the
making of any material change in the use of any buildings or
other land," deals with something quite different, namely, a
difference in the use to which buildings or land are put. This
half of the definition expressly excludes a change in the use of
land occurring by way of building operations upon it. True,
this does materially alter the use to which the land is being
put but the draftsman wished to keep the two types of development quite separate, for differing restrictions are later placed
upon them.72 Any change in the use of land or in the use of
70. Ibid.
71. Ibid, "Acquisition" of land here refers to condemnation-for which the
legal term of art in Britain is "compulsory acquisition."
72. It would be appropriate to comment here upon the widely different
methods of statutory construction used in Britain and the United States.
In Britain, evidence of the purpose of legislation, as expressed through
Parliamentary debate, through committee reports upon which the legislation is based, or through any other means, is not admissible in court.
The act is to be construed on its own, and in the event of ambiguity,
the court will strive to ascertain the intention of the Parliamentary
draftsman. The intention of this individual is, of course, irrelevant,
except insofar as the court is endeavoring to find the meaning of the
document as a whole. If there is a thinking mind behind the act,
this mind is that of the draftsman; and in passing the act, Parliament must have presumed its intent from the document which was before it, and, again, the only method by which this could have been done
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buildings upon it is therefore development. Clearly, no statute
could successfully control such a vast field of activity as this,
and it is therefore not surprising that later se"ctions exclude
many types of use change from the operation of the act. A
building is defined as "any structure or erection and any part
of a building as so defined .••. ,,73 Thus a wall, a billboard,
or a gas pump are all buildings for the purposes of the act.
Not content with this rather exhaustive definition, the act
delineates certain activites which are expressly included within
the definition. For example, the use as two separate dwelling
houses of a building which was formerly used as a single dwelling house is definitely development; that issue is reasonably
simple. Great difficulties, however, attach to the restrictions
to dumping refuse. 74 Again, the use of the exterior of any
building for the display of advertisements is also development.
This somewhat strained definition of the word was needed in
order to give the Minister the power to regulate advertisements generally.
Just as some activities are expressly included in the meaning of the word "development," others are excluded - some by the
act itself, others by later orders made by the Minister. These
exceptions cover a vast amount of activity which would otherwise be development and therefore merit some detailed study.
First, repair and maintenance work on a building "being
works which affect only the interior of the building or which
do not materially affect the external appearance of the building1175 does not constitute development. The aim of the relaxed
control here is quite clear. If you paint the outside of your
(Footnote continued)
was for Parliament to have tried to assess the intent of the author of
the document. This is the theory, at least. It is useful insofar as
the ordinary citizen, were he so adventurous as to try to understand
the planning legislation, would have wondered, on encountering its less
cogent passages, "What are they trying to get at here?" Thus it is
not uncommon for courts to ask themselves, "What was the intention of
the draftsman of this particular phrase?"
73. The 1947 Act, § 119(1).
74. Dumping refuse is development except where the land has been used
for that purpose before and the height and superficial area of the deposit is not increased by the dumping. This concept of adding to a
pile of refuse without increasing either its height or its superficial
area is not easy to grasp; perhaps the meaning is that refuse can be
put into holes in the ground without this being development, but may
not be piled above the ground. Th~ subject is not as abstruse as may
first appear since the aim of the section is clearly to restrict the continued spoilation of the countryside by slag-heaps near the coal mines.
75. The 1947 Act, §l2(2)(a).
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the act from the definition of development. The act also deals
with other types of activity which are included within the definition (and which, under the 1947 act, had to be accompanied by
the payment of a development charge) but for which no planning
permission is necessary.
1. Development Not Requiring Permission

All the situations which do not require planning permission have one thing in common; namely, a reversion to some
former use made of the land.
Briefly, they are as follows:
a.
If land was being used on the day upon which
the act came into effect for some purpose other than that
for which it was normally used, no permission is required
for a reversion to normal usage. (Nor would a development
charge have been payable.)
b. If land is habitually used for one predominant
purpose, but on occasions is used for some other purpose,
no permission is necessary for the periodic change in use
(though presumably the user would have to produce evidence
of the custom if challenged).
c. If land was unoccupied when the act came into
effect, then permission for a reversion to its normal use
when occupied would not be required.
2. Challenge of Decisions Relating to Development
The LPAts are charged by statute with formulating development plans and enforcing them.BO If development takes
place without their permission, they can order the owner to restore the land to its previous condition. Clearly, therefore, the
determination by the LP A as to whether a certain undertaking
does or does not constitute development is of vital importance.
In order that developers may be able to plan their business
with at least some degree of security, the act provides that any
person may obtain from the LPA a determination as to whether,
in their opinion, a certain activity will or will not constitute development. If they obligingly determine that it does not constitute development, then the developer may proceed without applying for or obtaining their permission.

80. We shall look more fully into their powers of control over non-conforming uses later; we are here concerned with their control over
development.
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(Nor would he have had to pay a development charge under the
1947 Act.) If, however, they are of the opinion that it is development, the developer may still formally apply for planning
permission which might well be granted. The grant of planning permission means that the development in respect to which
it is issued has been allowed by the LPA. A grant of planning
permission "runs with the land," but its effect is limited to the
particular type of development which it authorizes. LPA's cannot give a blanket power to develop. Each time a different
form of development is considered, planning permission therefor must be obtained. No development may be undertaken
without planning permission from the LPA. Of course, a determination by the LPA that the activity proposed is development does not of itself mean that they will prohibit it; it merely means that they have the power to prohibit it. If they refuse permission, the developer may appeal to the Minister on
two grounds: first, that the activity did not constitute development, and second, that even if it did, the LP A ought not to have
prohibited it. If he fails in his appeal to the Minister, the road
becomes more arduous. He can appeal nowhere else from the
decision that his activity, being development, ought to be prohibited; but he can still appeal to the courts on the ground that
his activity does not constitute development. However, there is
considerable risk attached to such a course. Before the developer may resort to the courts, he must first apply for, and be
refused, planning permission. He must then, at obviously considerable risks, go ahead with his development and await the
"enforcement notice" from his LPA, ordering him to dismantle
his development. At this stage he can go to a court of summary jurisdiction, and thence to the High Court, and allege that
the notice is invalid because the construction or change of use
to which it relates does not constitute development. The court
may overrule the decision both of the LPA and of the Minister.
However, it would be a hardy litigant who entered upon so hazardous an adventure, unless perhaps to secure a year.or two
of undisturbed violation.Bl The procedure may justly be criticized on the ground that there are three standards as to what
constitutes development; that adopted by the LPA's (which may
vary from county to county),that adopted by the Minister, and
that adopted by the courts on appeal from the decision of the
Minister. In the course of time, no doubt, the decisions of the
courts will come to control the matter, but, as has been pointed
81. This is the only case, incidentally, in which the decision of the Minister on a particular point is not final.
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out, it will take a succession of optimistic gamblers taking their
cases to court before the question is adequately covered by case
law.
A recent case82 has held that there is nothing in the act to
prevent a court from giving a declaratory judgment on the question of development. If this decision is upheld, it will, of course,
spare the developer the hazard of proceeding with his development in defiance of an adverse decision by the LPA and the
Minister. However, it is unlikely that the limited judicial review allowed on this point will ever produce a significant body
of judge-made law. Rather it is meant to act, and does act,
as a check upon the discretion both of the LPA' s and the Minister. Since both the LP A and the Minister must give reasons
in writing if they refuse an application for planning permission,
this appeal to the courts does act as some kind of safeguard,
though it must be remembered that the point of appeal is limited to the question: Was the activity in respect of which the enforcement notice was served "development" within the meaning
of the act? The courts may not pass judgment on the reasonableness of the LPA' s or the Minister's decision to refuse permission. This is deemed to be a question which can best be
solved through political means, and probably is best solved in
this way, for it is strongly felt in Britain that political questions should be answered by politicians who are responsible to
the people, rather than by judges, who are not.
C. The 1947 Act: Control of Development
The distinction between planning and zoning, between the
drawing of plans and their enforcement, is not as strongly emphasized by the 1947 Act as it has traditionally been in American jurisdictions. The same body, namely, the LPA, both
formulates plans and enforces them; therefore, the control of
development begins with the formulation of the "development
plan."
1. The Making of Development Plans

One of the principal aims of the act was to restrict
private development. The power to decree what type of development shall be restricted and to enforce these decrees lies
with the LPA. The act requires each LPA to establish a development plan; and, in order to afford a measure of control
82. Pyx Granite Co. v. Minister of Housing & Local Government.,
[1958) 2 Weekly L. R. 371 (C.A.),
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until such time as the plan is completed and approved, all land
is deemed to be subject to immediate development control.
Thus, even though no development plan is in existence, still
the potential developer must secure LPA permission for his
development. This may be refused, in which case the developer still has certain remedies-appeal to the Minister, carrying on and risking enforcement proceedings, or, under certain
circumstances, he can compel the local authority (not the LP A)
to purchase his land.
Development plans qnder the 1947 Act differ from those
which were made under previous legislation in several important respects. They are not, for example, permanent in any way.
Indeed, they are required by statute to be reviewed every five
years or more often if the LPA thinks necessary. Again, every
LPA was required to produce a development plan by 1951 unless the Minister granted an extension. Lastly, there is a
great difference between the effect of a "scheme" under the
earlier legislation, and a "development plan" under the 1947
Act. A scheme brought about a change in the local law when
it came into operation, for all the land in the area covered by
the scheme was subject to its provisions. The scheme was
binding on the land, in other words, and therefore had legal effects. Under the new act, the development plan is not an effective legal document, for it does not bind land in the area
to which it relates. 83 It is merely a guide for potential developers as to the probable decisions of the LPA with regard
to the grant or refusal of planning permission with respect to
any particular piece of land. Only the individual grant or refusal of permission by the LPA is binding on the land, and
even this may not be final-for the LPA can change its mind
or it can be overruled by the Minister. Under the earlier
acts, a scheme, once brought into operation, was extremely
difficult to alter and was binding both on landowners and on
the local authority. The situation at present is, therefore,
that a developer can be fairly sure that if his development is
in contravention of what is proposed by the development plan,
then permission for such development is not likely to be granted by the LP A. On the other hand, if it is in accord with the
proposed plan, then permission is likely to be granted. These
measures were passed in order to create a flexibility in planning control which could, if used wisely, make the decisions of
the LPA accord with current needs and national development.
Jf it be asked what purpose a development plan could serve
under these circumstances, the answer (not to be found in any
83. An exception occurs in the case of "designated land"-see !!!!!!, at 66.
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official pronouncements) is probably that it was an effective way
of forcing local planning authorities to plan intelligently. The
plans which they produced had to be approved by the Minister;
in other words, they had to accord with national planning policy,
and they had to be approved by professional planners, employed
by the Minister, as being good and sensible planning. If the
LP A's had not been required by statute to produce plans, they
might well have paid little attention to planning problems and
granted or refused planning permission on a completely arbitrary basis. The development plan is therefore more than just
a guide for developers. Requiring a development plan spurs the
LP A's to action, provides a method of acquiring national data,
and gives the Minister some initial control over the planning of
the whole country. Although the act has little to say about the
exact form which a development plan should take, the Minister
has issued, by means of circulars to planning authorities, quite
complex regulations as to how they should go about drafting a
plan and as to the type of information he expects it to contain when it is presented to him for approval. The plan
should be preceded by a survey of the area, indicating what
the present situation is, and what are the potentialities of the
area.
The information required in a preliminary survey can be
summarized as follows:

I. Physical Conditions
(1) Existing land use
(2) Age and condition of buildings
(3) Quantities of building uses
(4) Residential density
(5) Land unsuitable for building purposes.
II. Ancient Monuments and Buildings of Architectural
Interest
III. Rural Community Structure
N. Population
V. Industry and Employment
VI. Minerals
VII. Agriculture and F:>restry
VIII. Communications
(1) Roads
(2) Ra.ilways, docks, harbours, and canals
(3) Gas supply
(4) Land drainage
IX. Social Services
(1) Education
(2) Health
X. National Parks, Conservation, and Amenity Areas
XI. Holiday Development84
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On the basis of information obtained in this survey, the LPA
is required to draw up a development plan which is in fact
a whole series of plans, including a county map, town maps,
"comprehensive development area" maps, designation maps
(showing property which is intended to be compulsorily acquired), road maps, and phasing maps (showing the stages by
which the proposals contained in the other maps are to be
carried out). A written statement is to accompany the formidable bundle of cartography and must include a summary of
the main planning proposals and explanatory statements giving reasons for proposed compulsory purchase and the planning
proposals.85

84. Each of these heads is further subdivided. For example, under "Ages
and Conditions of Buildings" the Minister's circular has this to say:
"The physical condition of buildings will be an important factor in determining the need for redevelopment.
Maps should therefore be
prepared for each area in respect of which a town plan is being prepared, distinguishing buildings as follows:
a) Buildings which have suffered extensive war damage.
b) Buildings already condemned or which would be scheduled for
demolition under the Housing Acts if demolition were immediately
practicable.
c) Buildings of architectural or historic interest.
d) Other buildings, classified by age as follows:
i) Erected before 1875.
ii) Erected between 1875 and 1914.
iii) Erected since 1914.
conditions make it desirable.)
This classification should give a first index to the areas to be considered for redevelopment.
From the information so obtained, considered with other factors such
as density, mixture of uses, layout, structural condition, and subjection to periodic flooding, other maps should be prepared to show:
i) Areas requiring early development.
ii) Areas becoming obsolete but which still contain some years of
useful life,
iii) Areas not Ukely to require redevelopment for many years."
Circ. No. 40 (April 16, 1948).
85, A complete table of the information required would be too vast to be
illuminating. It suffices to say that very detailed information as to
the current situation and as to proposed development is required.
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2. Challenging a Development Plan

All planning proposals made by the LP A in the development plan can be stricken or modified by the Minister. There
is no requirement that the plan be laid before Parliament so
that political challenge is now confined to the questioning of the
Minister in the House of Commons with regard to any decision
he has made. Within six weeks of the Minister's decision, the
plan can be attacked in the High Court, but only on the ground
that the statutory requirements (chiefly those concerned with
notice and display of the proposals to the public) have not been
carried out. There is no judicial review as to the reasonableness of the plans.86
The Minister is empowered to decide that a local inquiry should be held "for the purpose of the exercise of any of
his functions under this Act. n87 These local inquiries are conducted by inspectors appointed by the Minister, and it is their
function to hear objections to decisions of LP A's or of the Ministry itself. Local inquiries are often instituted by the Minister
where there are objections to the development plan prepared by
the LPA. Although the inquiry is conducted in a fashion similar to proceedings in a court of law, it is important to emphasize that these are not legal proceedings, even though the parties, i.e., the LPA and the objectors, often appeal by counsel.
The inspector makes a report to the Minister after the hearing
but the inspector does not deliver anything in the nature of a
judgment to the parties. Moreover, the report which he makes
to the Minister is secret, and even if its contents were to become known, the Minister cannot be compelled to follow its recommendations; neither can the Minister be prevented from receiving evidence which the party who is thereby injured has no
opportunity to contradict. Much has been said and written by
lawyers and laymen alike on the subject of these inquiries. It
is pointed out that to the legal mind there is something profoundly unsatisfactory about arguing a case before A and receiving a judgment from B. Rules of natural justice, it is said, are
controverted in a proceeding where evidence is given secretly.
86. An exception would almost certainly be made where fraud was alleged.
This possibility should be borne in mind, for although the English
courts are willing to abide by legislation which denies them jurisdiction, they will nevertheless always act upon an allegation of fraud,
This does not go so far as the American notion that the courts can
always inquire into the reasonableness of administrative decisions; in
England, the administrator may be unreasonable but he must act bona
fide.
87. The 1947 Act, §104,
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It is submitted that the premise upon which most of
these criticisms are based is erroneous; for they all assume
that the proceedings are judicial or quasi-judicial in their nature. But since no rights fall to be adjudicated in the inquiry,
and since the inquiry is purely a means whereby the Minister
can, if he chooses, obtain information, the proceedings can
hardly be termed "judicial" in any sense of the term. The decision at which the Minister finally arrives is a purely administrative decision and could not be challenged in the courts any
more than an act of Parliament could be challenged. 88 If the
inquiries were to be bound by legal rules of procedure and evidence, there would be a natural tendency for the Minister not to
hold any local inquiries, and thus remove from his decision the
publicity which would have surrounded it had an inquiry been
held. It has never been suggested that every time an administrative officer wishes to sound out public opinion (particularly in
circumstances where there is no duty on him to do so) that he
should collect this information in a way which conforms to the
_practice of the courts.
The esteem and prestige which the courts enjoy, however, is such that a public inquiry is conducted on an adversary
basis, counsel are heard, and all parties who have an interest in
the proceeding are entitled to be heard. They are not entitled
to assert legal rights in the matter, however, because they have
no legal rights. The right to decide what shall happen is vested in the Minister and the LPA. In fact, however, it is evident
that the Minister pays a good deal of attention to what is said
at these local inquiri'es, attention that one would expect from an
elected politician. The secondary aim of these inquiries has
been officially described as allowing objectors to blow off
steam.89 But the Ministry maintains that from its point of
view the principal aim of the inquiry is to assess local feeling
and to inform the Minister of facts and views of which he might
not otherwise have been aware in making what is, after all, a political decision.
A Committee90 had suggested that, in the future,
88. The situation is different where an act makes the holding of a local
inquiry obligatory. In such a case, where the plaintiff was able to
· show that the Minister concerned had made up his mind on the matter before the local inquiry was held, the court held that the Minister1 s decision could not stand.
89. This evidence was given by officers of the Ministry of Housing and
Local Government before the Committee on Administrative Tribunals
and Enquiries. See Committee on Administrative Tribunals & Enqu.ir.ies, M.inutes of Evidence, 1142 (1956).
90. Committee on Administrative Tribunals & Enquiries.
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inspectors conducting inquiries should publish the report which
they make to the Minister. The philosophy underlying this recommendation is clearly political and not legal in its nature.
It may be argued that if one of the purposes of the inquiry is
to give objectors a chance of putting their views to the Minister,
then these objectors can only be assured that their views have
been put to him if the report of the inspector is published. Even
if the inspector omitted from his report uncontroverted evidence
put in by objectors, it is almost certain the courts would not intervene on the ground that the inspector had violated "rules of
natural justice" 91 for to do so would give the courts the right
to intervene in all administrative processes, a right that they
have hitherto categorically rejected.
In any case, an appeal to the court would be futile litigation, for all the Minister would need to do, if the decision of the
court were unfavorable, would be to have another inquiry conducted, and then come to exactly the same decision. In essence,
therefore, it is the good faith of the Minister, much more than
the regularity of the proceeding before the inspector, which is
important. If the Minister is determined to ignore the views of
objectors, he will do so whether or not there is an inquiry,
whether or not that inquiry is fairly conducted, and whether or
not the report of the inspector is published. As one is so often
forced to conclude, when studying constitutional problems in Britain, the pressure put upon Ministers to act reasonably is political and not legal in its nature.
3. Designated Land
The development plan may contain two types of proposals
dealing with compulsory acquisition of land. In the first place,
it may "define the sites of proposed roads, public and other
buildings and works, air fields, parks, pleasure grounds, nature
reserves and other open spaces, or allocate areas of land for
use for agricultural, residential, industrial or other purposes of
any class specified in the plan." Secondly, it may "designate,
as land subject to compulsory acquisition by any Minister, local

91. This is a somewhat primitive English counterpart of "due process."
It has been held, for example, that quasi-judicial bodies, although not
so strictly bound by the rules of evidence as the courts themselves,
must hear both sides of the dispute which is before them; that the
person who makes the decisions should not be an interested party in
the dispute; and that, if reasons are given for the decision, these
reasons should not be arbitrary.
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3:uthority or statutory undertakers92 any land allocated by the
plan for the purposes of any of their functions" or "designate
as land subject to compulsory acquisition by the appropriate
local authority-any land comprised in an area defined by the
plan as an area of comprehensive development" or "any other
land, which, in the opinion of the planning authority, ought to be
subject to compulsory acquisition for the purpose of securing
its use in the manner proposed by the plan. n93 These features
of the development plan, all concerned with "designation," are
of great importance. "Designated"' land is land which is likely
to be compulsorily acquired in the near future. Moreover, designations in a development plan do have binding force; the Minister's approval is required for all designations, and he must not
approve the designation unless the compulsory acquisition is
likely to take place within the next ten years after designation.
If nothing is done within twelve years, then the owner of the
land can require that it be purchased by the designating authority.
Two special features of designation should be noticed.
First, all government departments can acquire land compulsorily
in this way and can inform the appropriate LPA that they wish
their designation to be included in the development plan. Secondly, the LPA can itself designate land "for the purpose of securing its use in the manner proposed by the plan." This is one
method by which the act deals with nonconforming uses. 94 The
92. This term is widely used in British legislation and denotes any public utility.
93. The 1947 Act, §5(2)(c).
94. A potent source of power for dealing with nonconforming uses is contained in §26 of the 1947 Act, although in practice little use seems to
have been made of it. The section reads in part as follows:
(nf it appears to a local planning authority that it is expedient in the interests of the proper planning of their
area (including the interests of amenity), regard being
had to the development plan and to any other material
considerations(a) that any use of land should be discontinued, or
that any conditions should be imposed on the continuance thereof; or
(b) that any buildings or works should be altered or
removed,
they may by order require the discontinuance of that use,
or impose such conditions as may be specified in the
order on the continuance thereof, or require such steps
as may be so specified to be taken for the alteration or
removal of the buildings or works, as the case may
be ••••
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LPA can designate the land and then acquire the land itself, or
allow the local authority to acquire the land, in order to make
it conform to the use prescribed in the development plan, whereupon it can be sold.
A landowner whose land is being compulsorily acquired
has always had the power to object, either as to the reasonableness of the acquisition or as to the non-fulfillment of statutory
formalities. These two bases of objection have now been separated; objections as to the use of the land which is proposed by
the development plan (i.e., as to the reasonableness of the acquisition) are made at thedesignation stage-before the compulsory
purchase order has been made by the Minister. Objections of
this sort must be made to the Minister who must either give the
owner a private hearing on the question or hold a local inquiry.
If the designation is nevertheless approved, the owner has a
right of appeal to the High Court, but at this stage all the owner
can assert is that the Minister has acted ultra vires.
The second basis of objection arises when the compulsory purchase order is served on the owner by the acquiring authority. Again, the scope of appeal is very limited, being confined
to questions of noncompliance 3ith statutory forms.
4. Development Orders
The Minister is empowered to issue either special or
general development orders. These give landowners exemptions
from the necessity of applying for planning permission in respect of the type of development which is specified in the order.
Thus a development order might sanction the building of cottages for agricultural workers; in this case, the owner would not
require planning permission from his LP A for the construction
of such cottages. The building of them, however, would still
have constituted development, and would have necessitated, under
the 1947 Act, the payment of a development charge.
However, the inclusion of a certain type of development
in a development order does not grant an absolute freedom to
undertake the specified development. Other general requirements,
i.e., road safety, sanitary and building regulations, must be complied with. Thus, to return to our example, the owner may not
(Footnote continued)
The s~e section goes on to provide that the approval of the Minister must be obtained before the powers given to the LPA can be used;
and, even if such approval is obtained, the owner of the property affected must be fully compensated. For a less troublesome method of
dealing with a nonconforming use, see text at page 70 infra.
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build his cottages in such a way as to obstruct the view of
motorists notwithstanding the inclusion of such development in
a development order. Moreover, the permission may be withdrawn at any time by the Minister, or by any LPA with the
Minister's consent, either for a particular area or for any particular development. The Minister has so far issued one general development order, exempting twenty-two classes of development. They include minor building operations within the curtilage of a dwelling house, the erection of temporary buildings,
and a great deal of sundry development by local authorities and
by public utilities.
The development order is another means whereby the
Minister can exercise control over LPA's. He can shift some
types of development, particularly those which are essential to
the national interest but which might be objectionable to the
locality in which it is proposed to situate them, out of the hands
of the LPA's. True, a LPA can, despite the order, forbid development which would otherwise have been allowed; but the LPA' s
decision here is liable to be reversed by the Minister on appeal.
5. Permission to Develop
A landowner who considers developing his land in most
cases should secure the permission of his LPA before he does
so; however, there are three possible avenues of escape from
this requirement. First, the act itself or the use classes order
may exempt the particular type of development contemplated from
the need for permission; second, the general development order
may provide similar exemption; or finally, there may be "deemed permission" with respect to the development. If these exemptions prove inapplicable, then the owner must secure express
planning permission from his LPA.
The application is sent to the landowner's local authority
(i.e., district council or county borough council) and not to the
LP A, unless the LP A has delegated the planning function to the
local authority. The local authority passes the application on to
the LPA with its comments, and the LPA must reach a decision
and inform the owner of it within two months of the receipt of
the application.95 If, however, a decision from the LPA is not
received within the two-month period, this is construed as a refusal of permission, an unusual departure from the normal rule
that silence is consent. If the application is rejected, or granted
95. The period is 3 months in cases where government departments have
to be consulted.
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subject to conditions, the reasons therefor must be given in writing. Appeal from the decision lies to the Minister and not to
the court.
a. Industrial Buildings
As a result of the Royal Commissions' emphasis on
the location of industry, the Board of Trade has been given control over industrial siting. The permission of the Board is required for all industrial building. Since application to the Board
is a much simpler matter than application for planning permission, the normal course is to secure the Board's permission
first, and then to proceed with the application to the LP A. No
appeal lies from the decision of the Board of Trade.
There are various types of permission which are
dealt with by the act, namely, deemed permission, unconditional
permission, and conditional permission.
b. Deemed Permission
In certain circumstances where the owner can show
that he has been granted permission to develop under earlier
planning acts, but has not yet started his development, or where
the development was not yet complete, permission was deemed
already to have been granted. This of course was a purely transitional provision to accommodate rights which had been acquired
under previous statutes.
c. Unconditional Permission
Unconditional permission is not quite such an admirable thing as it sounds. It means that the particular development for which permission has been asked may be carried out.
It does not mean that the owner can do what he likes with his
land. Once the permission has been granted, the right to carry
on the particular development authorized runs with the land.
d. Conditional Permission
The act specifically provides that the LPA in granting permission may attach such conditions as it thinks desirable.
These conditions need not relate to the land in respect of which
planning permission has beeri requested; they may relate to other land in the possession of the landowner in respect of which
he has never requested planning permission. This is another
method by means of which nonconforming uses can be eliminated.
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Jf a person owns an open field and a glue factory, permission to
develop his open field may be conditional upon his converting his
glue factory to a more acceptable usage. There is an appeal to
the Minister with regard to these conditions, and the Minister
has shown a tendency to dislike onerous conditions and to strike
them out.96 By imposing conditions that the buildings to be
erected must be torn down within a given period of time, the
LPA' s are able to grant temporary permissions, although the
power to do so is not given them in so many words. This is
often done in cases where there is an urgent but temporary need
for a particular type of development; the grant of a temporary
permission fills the current planning needs, but prevents the
long-term establishment of nonconforming uses. A temporary
grant of planning permission is also made in cases where the
direct and immediate implementation of the LPA's planning decision would cause hardship. 97

6. Remedies Available for Refusal of Planning
Permission
What may a landowner do when his request for permission to develop his land in a certain way is refused outright?
He has three avenues of relief open to him, one of which will
usually prove effective to some degree at least.
a. Appeal
The act provides for an appeal to the Minister within
one month of the unfavorable decision. Application must be made
in writing, and the appeal itself is in fact a rehearing of the entire question. The Minister can allow or dismiss the appeal, or,
if the subject of complaint is a conditional grant of permission,
he can alter the conditions. It would probably be a mistaken view
96. Selected appeal decisions are occasionally published by the Ministry.
These show several cases in which conditions were disallowed, but
one cannot say how representative these cases are of the total.
97. For example, in a case referred to in Harrold, "Planning Control and
Individual Hardship," [1959) J. Plan. & Prop. L. 24, unauthorized
trailers were occupying land in the Green Belt around London. After
the trailers had been installed, the lessee of the land made an application for planning permission. Although the LPA could have refused
permission, and could have issued an enforcement notice against the
lessee, both these decisions would have caused considerable hardship
to the occupants of the trailers. In these circumstances, temporary
planning permission was granted, in order to allow the trailer occupants to seek accommodation elsewhere.
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to assume that the Minister is merely a rubber stamp for the
decisions of LPA's; there is no reason why he should be so, and
in fact he can, and does, use his powers of control over these
bodies very effectively by strictly supervising their operations.
At this stage the owner will benefit considerably from a section
in the act which requires LP A's to give reasons in writing for
their decisions. This at least gives the owner something on
which to base his appeal and also prevents arbitrary refusals of
planning permission by LPA's.
b. Compensation
Many of the detailed provisions of the act are set out
at the end of the act in the form of Schedules. The Third Schedule is of particular importance in classifying various types of development for compensation and development charge purposes.
This Schedule sets out eight types of development. The first
two, known as "existing use" development, are, first, rebuilding
any house which was in existence on the day on which the act
came into effect or the rebuilding of houses which had been destroyed during the war and, second, the use as two or more
dwelling houses of any building which, on the day the act came
into effect, was being used as a single dwelling house. The remaining six types of development include a motley assortment,
the most notable of which are: enlargement of buildings in the
first type mentioned above; erection of agricultural buildings;
mining of minerals needed for agriculture on agricultural land;
deposit of waste material from mines on land which was being
used for that purpose on the day the act came into effect. 98 All
98. The Third Schedule of the 1947 Act reads as follows:
EXCEPTED CLASSES OF DEVELOPMENT
PART I

Development Included in Existing Use for Purposes Other
Than Compensation Under s. 20
1. The rebuilding, as often as occasion may require,
of any building which was in existence on the appointed
day and of any building which was in existence before
that day but has been destroyed or demolished since the
seventh day of January, nineteen hundred and thirtyseven (including the making good of war damage which
has been sustained by any such building), so long as the
cubic content of the original building is not exceeded in
the case of a dwelling-house, by more than one-tenth or
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eight are privileged in the sense that no development charge
was payable for them under the 1947 Act; the latter six are
also privileged in the sense that compensation is payable in
case planning permission for them is refused. It is not difficult
to see why this should be so. In general, no compensation was
payable under the 1947 Act in respect of unfavorable planning
decisions because the act envisaged a system of compensation
whereby every owner of land would be compensated for the loss
of the development value of his land, whether or not he had
(Footnote continued)
seventeen hundred and fifty cubic feet, whichever is the
greater, and m any other case by more than one-tenth.
2. The use as two or more separate dwelling-houses
of any building which on the appoin1;ed day was used as a
single dwelling-house.
PART Il

Development Included in Existing Use for All Purposes
3. The enlargement, improvement or other alteration, as often as occasion may require of any such building as is mentioned m paragraph 1 of this Schedule, or
any building substituted therefor by the carrying out of
any such operations as are mentioned m that paragraph,
so long as the cubic content of the original building is
not JD.creased or exceeded, m the case of a dwellinghouse, by more than one-tenth or seventeen hundred and
fifty cubic feet, whichever is the greater, and m any
other case by more than one-tenth.
4. The carrying out, on land which was used for the
purposes of agriculture or forestry on the appointed day,
of any building or other operations required for the purposes of that use, other than operations for the erection,
enlargement, improvement or alteration of dwellinghouses or of buildings used for the purposes of market
gardens, nursery gr01D1ds or timber yards or for other
purposes not connected with general farming operations
or with the cultivation or felling of trees.
5. The winning and working, on land held or occupied with land used for the purposes of agriculture, of
any minerals reasonably required for the purposes of
that use, including the fertilisation of the land so used
and the maintenance, improvement or alteration of buildings or works thereon which are occupied or used for
the purposes aforesaid.
6. In the case of a building or other land which, on
the appomted day, was used for a purpose falling withm
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actually been harmed by a planning decision. Clearly, then, no
extra compensation should have been payable when planning permission was refused. However, in assessing his claim for compensation for loss of development value, a landowner was not entitled to include the loss of Third Schedule development value.
This was decided upon in order to keep as low as possible the
total amount of money which would have to be paid by way of
compensation for the State's acquisition of development values in
land; and it was felt that it would be cheaper to pay out compensation for refusals for Third Schedule development (which was
not of a type likely often to be refused) rather than for the State
to acquire a development value which it would probably never
wish to use. So it is that, whenever Third Schedule development
is in fact prohibited, compensation is payable under the act.
c. Requiring Purchase
Many statutes have been passed in Britain which give
a Minister or a local authority or public utility the right to acquire compulsorily land in private ownership. The 1947 Act embodied a novel approach in enacting the reverse side of the coin,
namely, that in some circumstances, the owner can compel a
governmental body to purchase his land. If he can show that refusals or conditional grants of planning permission have rendered
his land incapable of "reasonably beneficial use in its existing
(Footnote continued)
any general class specified in an order made by the Minister for the purposes of this paragraph, or which, being
unoccupied on the appointed day, was last used ( otherwise than before the seventh day of January, nineteen
hundred and thirty-seven) for any such purpose, the use
of that building or land for any other purpose falling
within the same general class.
7. In the case of any building or other land which,
on the appointed day, was in the occupation of a person
by whom it was used as to part only for a particular
purpose, the use for that purpose of any additional part
of the building or land not exceeding one-tenth of the
cubic content of the part of the building used for that
purpose on the appointed day or, as the case may be,
one tenth of the area of the land so used on that day.
8, The deposit of waste materials or refuse in connection with the working of minerals, on any land comprised in a site which, on the appointed day, was being
used for that purpose, so far as may be reasonably required in connection with the working of those minerals.
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state ,,99 then he can require the local authority for the area in
which it is situated to purchase it from him at its full price.
However, it is extremely difficult to show that land has become
incapable of reasonably beneficial use. For one thing, each application for planning permission is an application in respect of
one particular type of development only. A refusal gives no clue
as to the attitude which the LPA might adopt to other types of
development. So until the owner has requested permission in
respect of many different types of development, it will be impossible for him to show that the land is incapable of reasonable
beneficial use. Furthermore, even if he can show this, the effect will only be to re-open the whole affair because the Minister has the power in these circumstances to review the initial
decisions and, if he sees fit, he can grant permission for some
form of development which will prevent the owner from asserting that he can no longer obtain any use from his land. A "Purchase Order" requiring a local authority to purchase land under
this section requires confirmation by the Minister.100
7. Register-Display to the Public
In order that prospective purchasers shall be able to find
out what permissions have been requested or granted in respect
of a particular piece of land, the act requires that the LPA shall
keep registers of all planning applications and the decisions thereon. Another purpose which these registers serve (probably not
intended by the act) is that the public can discover the particular
character of any LPA. Despite ministerial attempts to secure
uniformity, there is naturally some degree of difference in approach to planning problems among the different planning authorities, and this is reflected in the registers of their decisions.

8. Enforcement Notices
Should its refusals of planning permission be defied, the
LPA is empowered to serve an enforcement notice upon the offending landowner or developer. Such a notice would certainly
be served if the development were undertaken without planning
permission ever having been applied for; in this case, the developer can secure a stay of execution, so to speak, by filing an
application for planning permission and then appealing to the

99, The 1947 Act, §19(1)(a),
100. Id. at §19(2).
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Minister if it is refused)Ol If he has already applied for permission and unsuccessfully appealed from the LP A's decision, he
still has some rights of appeal to the courts. The act contains
some most obscure provisions with regard to the procedure to
be followed; the case law on the subject is also confused, but it
seems that the present state of the law can be described in the
following manner.
Jf a person on whom an enforcement notice is served
wishes to contest its validity on the ground that what he has
done does not constitute development, or that he does not require planning permission for this type of development, then he
should raise these questions at the time when he is served with
the enforcement notice before a court of summary jurisdiction.
Questions as to the formal validity of the enforcement notice can
be raised when the developer is prosecuted criminally for failure
to comply with thEi notice. 102 From a legal point of view severe

101. This is significant, and embodies a novel statutory philosophy. The
act states in §12(1): "[S]ubject to •••the following provisions of this
Act, permission shall be required .... in respect of any development of
land which is carried out after the appointed day." This would seem
to indicate that if development is carried out w.ithout permiss.ion, the
developer would be subject to some sort of punitive restraint. But
this is not the case. The act says later in §23(3)(a) that .if an enforcement notice is served in respect of development for which no application for planning permiss.ion has ever been made, the developer
can postpone the effect of the enforcement notice while he is going
through the application and appeal formalities. In other words, development without planning permission cannot be punished merely in
order to uphold the majesty of the law; the local planning authority
must first refuse planning permission and give reasons. One would
have thought that a developer who had so obviously scorned the statu.tory provisions would have been subject to some form of punishment
in the shape of deprivation of the rights which are given by statute to
the law-abiding, i.e., the right to a refusal of planning permission
with reasons, andan appeal therefrom.
102. The courts have not been helped in their interpretation of the act by
the unusually clumsy wording of the relevant sections of the act-§§23
and 24. Section 23 provides that a person on whom an enforcement
notice has been served may, if he is aggrieved by such service, appeal to a court of summary jurisdiction. If the court is satisfied that
the development in question did not require permission, or that permission had in fact been granted, it may quash the order. It may
vary the order if its requirements exceed what is necessary to restore
the land to its original condition. In all other circumstances it must
dismiss the appeal. Under §24 a person who has failed to comply
with an enforcement notice can be prosecuted criminally and may not
raise in his defense questions which he might have raised by way of
appeal under §23. Until recently, there were conflicting decis.ions as
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criticisms can be made of this procedure. Suppose that an enforcement notice is served upon X requiring him to cease using
Blackacre as a gas station. X may assert that Blackacre was
in use as a gas station on the day on which the act came into
effect, and that there has therefore been no development; or he
may say that it was in use as a garage when the act came into
effect, and that there has therefore been no material change in
use, and again, no development. He should raise these questions
when the notice is served upon him. But the court will here be
required to pass upon the question as to whether or not there
has been any development as defined by the act, a question which
in the particular case will already have been considered by the
LPA and probably by the Minister. As has been pointed out before, there is no case law to which the developer can look in
order to calculate his chances of success, other than the very
few cases which have so far been adjudicated by the court. The
situation also presents, of course, the much larger question of
the clash between judicial and administrative decisions. Parliament clearly did not intend to be careless of the rights of property owners, or it would not have brought the courts into the picture at all. Whether the intrusion of the courts represents a real
safeguard of property rights, or whether it merely covers governmental invasion of property rights with a facade of legality, is a
question upon which opinions are divided. However, the courts
have made their position plain; while they are insistent that the
formalities required by statute be strictly complied with, they
have not seen fit to enter into any significant disagreement with
the decisions of the LPA's or the Minister. However, the courts
do serve to protect the right of a developer to proceed with his
development in cases where the act grants him an exemption
from applying for planning permission. They have an important
role to play in checking excesses of administrative zeal which
would otherwise result in bureaucratic tyranny.
9. Revocation and Modification of Planning Permission
Unfortunately, the certainty which ought to attach to administrative and judicial orders does not apply to grants of planning permission. The security of the developer has to some degree been sacrificed to administrative flexibility, for the developer
(Footnote continued)
to whether the formal validity of an enforcement notice should be
challenged under 123 or 124. It seems now, however, that the
courts are willing to entertain any defense in a criminal prosecution under 124 whether or not it might have been raised under 123.
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is not beyond the reach of the act even when he has obtained
planning permission from his LP A. At any time before the
completion of the development which was authorized by the granting of permission, the LPA may revoke or modify that permission, if it can obtain the approval of the Minister- for such action.
The Minister is unlikely to give his approval lightly, and he must
give the developer the chance to make objections. Even if he
gives his approval, there are provisions in the act which give
the developer the right to compensation for abortive expenditure.
If the buildings are complete, the LPA can still revoke its permission, though of course, this also requires the approval of the
Minister. In this case, however, compensation is not limited to
abortive expenditure, but general compensation for the depreciation in the value of the land is payable. The developer is therefore never completely secure; but once he has built he at least
stands a chance of being adequately compensated.103
10.

Five Special Areas of Control

Apart from the control over development which the act
provides, there are controls over other types of activity which
may be exercised by the planning authorities or by the Minister.
a. Tree Preservation Orders
True to the traditional preoccupation of the planner
and legislator in Britain with the preservation of rural amenities, and following earlier legislative endeavors in this field, the
act enables planning authorities to make tree preservation orders
in the interests of amenity.104 Such orders must have the express consent of the Minister; they may prohibit the felling of
trees without consent and provide for the replanting of felled
trees.

103. Presumably, .if the developer contends that his development is complete, and this is denied by the LPA, such questions would be settled
in the courts in an act.ion by the developer requiring the LPA to pay
him the statutory rate of compensation for the completed development.
104. This particular power has nothing to do with the conservation of natural resources; afforestation and reforestation are dealt with by the
Forestry Commission under the Forestry Act, 1947, 10 & 11 Geo. 6,
c. 21. The Commissioners are not governed by the Town and Country Planning Acts, although LPA's are required to work with them in
areas in which the Commission .is working.
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b. Building Preservation Orders
In like manner, buildings of special historic or architectural interest can be protected from demolition or alteration.
Compensation must be provided for restrictions imposed.
c. Listed Buildings
Apparently the aesthetic sense of planning authorities
was not deemed equal to the task foisted upon them by the last
mentioned grant of power-for the Minister is empowered to
make up a list of buildings of the required character and to circulate them to LPA's. The owners of listed buildings must be
informed of the dubious honor which has been bestowed upon
them and cannot demolish or make any alteration in the building
unless they have given two months' notice to the LPA.
d. Waste Land
Students of the English common law have long had to
grapple with the problem of thistledown flying from A's ill-kept
close on to B's prize flower garden, to B's intense annoyance.105
Happily the problem is now academic, for the Town and Country
Planning Act gives B a statutory remedy. He may now request
his LPA to serve notice upon A as the owner of a "garden, site
or other open land where the condition of the land seriously interferes with the amenities of adjoining land" and require the
owner to put the land in a proper condition. Thus, as happens
so often, a statute, while not altering the common law, provides
a new remedy.
e.

Advertisements

In the act, and regulations subsequently issued thereunder, there are detailed powers of advertisement control given
to the Minister and to LP A's.

11. Summary of Definition and Control of Development
There will be few who have struggled through these pages
who would deny that the definitional and control provisions of the
act are clumsy; the subdivision of control into various subheadings to which different standards and provisions apply was no
doubt necessary but scarcely makes interesting reading. It is as
105. See Giles v. Walker, [1890] 24 Q. B. D. 656.
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well, then, to pause here and to restate the aims of those parts
of the act which have so far been discussed.
Landowners had previously made an attempt to secure
property values by the imposition of restrictive covenants. The
covenants often worked to the public advantage, but not necessarily so, and were certainly not designed with this end in view.
The increasing demands for new housing, the national need to
preserve agricultural land, as well as public health and welfare
considerations, brought about a feeling in Parliament, bolstered
by the reports of expert committees and Royal commissions,
that "restrictive covenants" be imposed on all land that it be
used to the maximum public advantage. We have examined the
way in which Parliament tried to do this.
It could merely have passed a one-section act to the effect that all land be used in the public interest and left it to the
courts to interpret what this meant. Quite apart from the enormous difficulties which such an approach would have brought in
its wake with regard to the interpretation of such a provision,
there was no guarantee that the courts would have known or
have had any reliable means of knowing where the public interest lay. Very broadly, then, it was decided that such decisions
as were made must be administrative and not judicial decisions.
Next came the question: How are the decisions to be
made? Here again, many courses were open to Parliament. It
could have attempted to lay down categories of land and categories
of use and have related one to the other. This would not only
have brought the problem straight back into the courts, but would
also have been inflexible and, at best, nothing more than a rule
of thumb. Parliament could not possibly make all the decisions
necessary to such a vast topic; and therefore the problem had to
be delegated to a Minister, constantly in touch with planning matters, and who had the power to make rules and regulations on
his own behalf. Another solution would have been to leave the
problem entirely in the hands of local authorities who would
know far more about local conditions than would a Minister in
Westminster. The trouble with this solution was that previous
attempts by local authorities to solve their own planning problems had not been particularly happy; and secondly, local authorities are exclusively concerned with the local, and not the national, interest.
The solution arrived at is a mixture of national and local
control. The bulk of planning work is done at the local level.
Only in the exceptional case is the Minister called upon to intervene, but by his power of intervention, he can require local authorities to follow his policies.
Having decided who shall have the power to make planning
1
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decisions, the question arose-what shall be the scope of planning decisions? Should it be limited to control over houses or
buildings? How far should the state interfere with the use of
private property? The act makes possible a very high degree
of control by its wide definition of the term "development"; but
in fact the wide powers conferred by the act on the Minister
and the LPA' s are not used, for much activity is excluded from
control by general development order. What is ensured is that
no building or change of use of major significance can be carried out without the approval of the LPA and the Minister.
There are means of removing nonconforming uses, by compulsorily purchasing the offending property, by granting permission
for the development of other property in the same ownership
which is conditional upon the cessation of the nonconforming use,
or by ordering the owner to change his use and paying the resultant compensation, if any.
As a result of the planning provisions of the act, all new
buildings can be controlled and can be planned to an extent which
was never before possible. National policies with regard to land
use can be given effect, although not without considerable infringments of the traditional rights of the property owner. The full
effect of the act upon a property owner cannot be evaluated, however, without consideration of the financial aspects of the act.
The planning provisions of the act always received support from
both parties and have remained in effect almost unchanged. But
the financial provisions have never worked successfully. Criticized from the beginning, these provisions were chiefly defective
in that they were never properly understood. They were drastically revised in 1954, although the revision served only to increase the complications and confusion.106
Thus, although the postwar legislation has improved a
great deal upon what went before so far as the mechanics of
planning are concerned, the problem which has constantly bedevilled effective planning in Britain, namely, that of compensating
those whose interests are adversely affected by planning decisions, has yet to be satisfactorily solved.
D. The 1947 Act: State Acquisition of Development Rights
1. Development Charges
The planning powers which have just been discussed were
designed to operate on the basis that all development rights in
land belonged to the state. For the acquisition of these rights,
106. At the time of writing they are again under reVision.
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compensation was to be payable. But once such compensation
had been paid, all planning was to proceed upon the supposition
that no compensation was payable in respect of planning decisions; further, if permission to develop were granted, then the
developer was given the benefit of the development rights in his
land, which no longer belonged to him and for which he would
have been compensated. Therefore, if he received planning permission and proceeded to develop his land, he was to pay to the
government a fixed once-and-for-all sum by way of a "development charge."
Development charges were to be payable when the owner
developed his land;107 whereas compensation for the loss of development rights was to be payable as soon as all claims had
been assessed. A development charge would vary according to
the value of the development realized. If, for example, the assessed development value of Blackacre were £. 500, and development were undertaken which increased the value of Blackacre as
land by .f: 300, the development charge payable would be .£ 300.The remaining £ 200 of assessed development value would become
payable as a development charge when development of that value
took place.
The whole financial aspect of the act was to be handled
by the Central Land Board, a governmental agency created for
the purpose. This body was to assess the development charge
payable upon the development of any land and was also to assess
all claims for compensation which were received.
In some cases, a development charge would be payable
even though planning permission was not required, i.e., in those
cases described above where the activity undertakenwas still
termed "development" but was exempted from the requirement
of having planning permission. In all the cases where the act
expressly says that a certain type of activity is not to constitute
development, no development charge was to be payable.
2. The Purposes of the Development Charge
Primarily, the development charge was intended to be a
neat solution to the age-old "compensation-betterment" problem.
It has been explained how, under earlier legislation, compensation in respect of planning decisions was always payable, but local authorities were rarely able to collect betterment. This was
because it was relatively simple for the individual landowner to
show that he had lost some form of potential development value
107. It should be borne in mind that neither the Minister nor the LPA
had the power under the act to compel a landowner to develop his
land.
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and receive compensation therefor, but it was almost impossible
for the State to show that any given individual had received any
absolute "betterment," and, of course, the State could not collect
any money for potential betterment. To solve the problems attached to shifting and floating values, the idea of State ownership of development rights seemed to provide all the answers.
Since no one would henceforth own any development rights in
land, it would be impossible for anyone to allege that a particular planning decision interfered with his potential development
rights. And if he himself exploited the resources of his land,
for the loss of which the State had compensated him, then it
was only right that he should pay back to the State what he had
received by way of compensation.108
Another principal aim of the development charge was to
"secure, so far as is practicable, that land can be freely and
readily bought and sold or otherwise disposed of in the open
market at a price neither greater nor less than its value for its
existing use."109 The charge was therefore to be the additional
value of the land, measured by the normal processes of valuation, due to grant of planning permission for a particular purpose.
To see more clearly the intention of the framers of the
act, an example would be helpful. I own Blackacre, presently
used for agricultural purposes, and worth, if it was condemned
forever to be used for this purpose-£ 100. But Blackacre lies
near a rapidly expanding city, and I get planning permission from
the LPA to build apartment houses on Blackacre. If I do this the
value of Blackacre, as land, will rise to £1,000. Now suppose
that I wish to sell Blackacre, with its great attraction of planning permission before I have actually developed it. My purchaser will be able to develop it, it is true, but he will have to pay
if. 900 by way of development charges if he does. What should
he pay me for Blackacre? The framers of the act, erroneously
confident that they could predict the inscrutable machinations of
realtors and builders, were certain that under these circumstances
108. If compensation had been paid at a rate of 100%, then a development
charge would have merely been a reimbursement by the developer to
the state of the compensation which he had received. In most cases,
the landowner would have stood to gain by this, since he would have
been compensated for the full development value of his land, but would
have to pay it all back by way of development charge only if he fully
exploited the development value of his land. Such a full exploitation
could rarely have occurred within the first twenty years or so after
the Act.
109, Section 1 of the Schedule to the Regulations laying down the basis for
the assessment of development charges: (Stat. Instr.' 1948, No. 1189),

84

BRITISH PLANNING LEGISLATION

I would sell Blackacre for £ 100, because it would not be worth
anyone's while to pay more for it. In other words, the imposition of development charges was intended to produce a situation
where all land transfers would take place at the existing use
value of land. All the unhappy memories of speculation in and
exploitation of land would be over, and land would be freely marketable at prices which would in no way reflect the potential development value of land.
Unhappily, these hopes never materialized, for developers
of land are apt to be persistent and owners of land are reluctant to sell at prices which they consider, however mistakenly,
to be artificial. The result was that owners refused to develop
their landll0 or to sell it at anything less than its full market
value. The extra cost borne by the developer in paying full
market value plus the development charge was, of course, passed
on to the consumer.
There were thus very few classes of persons who saw
in the development charge the magic solvent which it was claimed
to be. And yet, had its purpose been understood (and had attempts to make its purpose clear not been sabotaged), the plan
might well have worked. However, much greater powers than
those actually given by the act would have been required to do
this. Land was desperately needed, Most of it was in private
hands, and although much was acquired compulsorily-for the
erection of municipal buildings, housing projects, and other government construction-very little was actually acquired in this
way for private development. In this way private .landowners
were able to charge the full market value of the land, and de velopers were willing to pay the price because of the extreme
difficulty in obtaining any land at all.
The root of the problem, of course, was the refusal of
the government to admit that the price at which the seller is
willing to sell and the buyer is willing to buy represents the
true value of the land. Jf "existing use value," as determined
by the Central Land Board, was assessed at a price lower than
that at which buyers and sellers were willing to do business,
then either this value had been incorrectly assessed or it was
an artificial price. As subsequent events showed, the government was not prepared to introduce legislation which, in so many
words, gave the government power to control the price of land.
The roundabout way in which this was attempted having proved
unsuccessful, strict enforcement measures were necessary or
the theoretical background of the 1947 Act would have to be
abandoned. The fact that the purpose of the act was frustrated
110. Property taxes on undeveloped land are very small.

PLANNING ACT OF 1947

85

in this regard only served to deepen dislike for its other measures. For example, when land was acquired compulsorily under
the act, the existing use value was to be paid. If land normally
exchanged hands at its existing use value, compulsory acquisition would merely have been a forced sale. But under circumstances where a normal sale would take place at full market
value, compulsory acquisition at existing use value seemed inequitable. It was said, and is said today, that the act legalizes
robbery because it permits compulsory acquisition at a price
sometimes far below current market values. But this is a distortion of the truth, however cogent it may appear, because the
landowner was to be compensated separately for his loss of development value.
However, there is little merit in alleging that the act
would have worked in ideal circumstances. The financial provisions were in many respects unsatisfactory, and the government
never managed to persuade property owners that development
charges were anything other than a tax on land. Moreover, the
attitude of many property owners, who refused to develop their
land in circumstances where all the increased value of the land
would have gone to the government, is very understandable, for
men do not normally undertake risks when there is nothing to
be gained. At a time when all the energies of all members
of the population were needed to rebuild the country, any measure which discouraged development (of an approved type) would
be difficult to defend.111
111. The Minister of Local Government and Planning issued a progress report in 1951 (Town and Country Planning, 1943-1951, Cmd. No. 8204)
at 12, under the heading of "Some Problems of the Town and Country
Planning Act, 1947 ," the report makes the following statement:
The complaint most often made is that the ( development]
charge causes desirable development to be held up because owners are unwilling to sell land at existing use
value, so that the prospective buyer has to shoulder the
burden of the full market value of the land as well as the
development charge.
Admittedly, owners are reluctant to sell at existing
use value-the Central Land Board has drawn attention to
this in its Reports for 1949 and 1950-and in certain
cases the Minister has taken steps to make land available
for development by confirming compulsory purchase orders which the Central Land Board have (sic] made in
the exercise of the power conferred on them by the 1947
Act to buy land compulsorily and dispose of it on terms
inclusive of development charge. This is obviously not
in itself a solution of the difficulty and various sugges-
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It is in the nature of British politics that questions of
this sort eventually become matters of party politics. Thus a
measure which was originated by a coalition government during
the war, and which was introduced with a great deal of support
from both sides of the House, ended as a matter of political
debate. This was an extremely unfortunate occurrence, for the
subject matter is highly technical and is of such a nature that
passions can be easily roused on one side or the other by the
quotation of appropriate statistics. Both political parties are to
blame; statements by Labor politicians can be found in which
they have tried to defend the most indefensible parts of the act,
and Conservatives have often (successfully) given the impression
that the sole purpose of the act was to take property from private citizens and vest it in the State without compensation.
We shall now briefly consider the compensation provisions of the act, before examining the Conservative legislation
of 1953 and 1954.
E,

The 1947 Act: Compensation for Loss of
Development Value

The government emphasized at the time of passing the
act that the compensation provisions were not meant to provide
full compensation in every case where the owner of land could
prove that he had suffered loss due to the loss of development
rights in his land. The act created a fund of £300,000,000
which was to meet cases of "hardship" only. There were therefore specifically defined classes of persons who were entitled to
share in this fund.
With respect to the assessment of claims, two terms need
to be defined. "Unrestricted value" means the value which the
land would have had if the 1947 Act had not been passed; in
other words, the valuation must take into account all of the restrictions (in the form of local bylaws, restrictive covenants,

(Footnote continued)
tions for dealing with it have been put forward. In particular, during 1950, memoranda criticising [the financial
provisions of the Act} •••were produced by a number of
professional bodies and representative associations -the
Royal Institute of Chartered Surveyors, the Chartered
Auctioners' and Estate Agents' Institute, the Counc.il of
the Law Society, the Federation of British Industries, the
Association of British Chambers of Commerce and the
Country Landowners' Association. All these suggest,
with greater or less emphasis, that the liability to development charge puts a severe brake on development;
some improvements it discourages altogether, others go
ahead, but at increased cost.
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etc.) which burdened the land before the act came into effect,
but must ignore burdens imposed by the act. "Restricted value"
means the value which the land would have if planning permission for all except Third Schedule development were denied. The
amount of claim under the act in any case would be the unrestricted value less the restricted value.
The claims thus established upon the fund were not meant
to be met in full. When the claims had been assessed in full (a
process which would take until 1953 to complete) the -.f.. 300,000,000
was to be paid out pro rata among the established claims. (As
we shall see, these sums were never in fact paid out but the existence of an established claim upon the 1947 Act fund is still of
vital importance to all transactions in land after the 1954 Town
and Country Planning Act.) Although it was difficult to forecast
at the time, experts estimated that the payout might be as low
as ten percent of the established claim. It was the indignation
caused by this seemingly inadequate compensation which touched
off the resentment to the act as a whole and the subsequent amendments. As things turned out, established claims would
have been paid at the rate of ninety percent.
Since the act only professed to deal with cases of hardship, rigorous provisions excluded all de minimis claims.112
These provisions did not strike at the claimant who only owned
a small amount of land; rather they excluded those whose legitimate claims on the fund were small in relation to the actual value of their land.
Claims had to be made by 1949, and the entire work of
assessing claims was carried on by the Central Land Board. The
Board employed its own assessors, and its decision in matters of
valuation was final except in respect of some technical and procedural matters. In the end, the total of admitted claims was in
the region of £350,000,000.

112. Two rules operated here. One, the so-called "£20 per acre rule,"
excluded all claJm.s where the land in respect of which a claim was
made was worth less than £20 ($80 at the then current exchange
rate) an acre; and the second, the "one-tenth rule" excluded all
cla.ims where the development value of the land was worth less than
one-tenth of its restricted value,

V. THE TOWN AND COUNTRY PLANNING

ACTS OF 1953 113 AND 1954114
The Conservative Government, elected in 1951, announced by
means of a White Paper in 1952115 that it proposed to make
certain fundamental changes in the 1947 Act with regard to the
compensation and betterment provisions (the latter, of course,
being the collection of development charges). It was specifically
stated that no change would be made in the substantive planning
provisions of the act.
A. The White Paper of 1952
The White Paper started by outlining the contemporary situation under the Act and noting the three main features of the
system as follows:
(i) no development may be carried out without planning
permission and, subject to certam exceptions, when permission is granted a development charge must be paid on
the increase m the value of the land due to the grant of
permission;

(il) payment is to be made •••out of a £300 million fund,
to anyone who can show that his interest in land was ma-

terially depreciated in value by the Acts, and no compensation is payable except in special cases when planning
permisaion is refused;
(ill) the price at which land is bought by compulsory pur-

chase is its value for its existtff use: in other words,
development value is excluded.

The difficulties which had been encountered were then related
with reference to the main features of the 1947 Act.
To have made all the payments which, under the act, would
shortly fall due would have had a considerable inflationary effect.
Moreover, it was noticed officially for the first time that many
113. 1 & 2 Eliz. 2, c. 16.
114. 2 & 3 Eliz. 2, c. 72 {hereinafter referred to as the 1954 Act].
115. Minister of Hou.sing & Local Government, Amendment of Financial
Provisions, Cmd. No. 8699 (1952),
116. Id. at 1-2.
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persons who had ma.de claims on the fund were not really entitled to compensation at all, either because they had already
sold their land at a price which included its development value,
or because they had never intended to develop the land in the
first place. Finally, the very valid point was ma.de that to pay
out all the compensation moneys at once would have ma.de it extremely difficult for any future government to make any substantial changes in the firiancial provisions of the act, however badly they were working.
B. Purchase at Existing Use Value
It was easily ascertainable by 1952 that the legislative aim
of creating a free market in which land would be ttansferred at
its existing use value had not been achieved. The fact that owners were unwilling to sell their land at a price which did not include its development value meant that there was less land available for private development and also that when such development did take place, it was at a greatly increased cost. True,
the act had given the Central Land Board the power to acquire
land compulsorily, at its existing use value, from a landowner
who was unwilling to put it on the market at its existing use
value. But this procedure was at its best haphazard, and at its
worst oppressive.117
C. Development Charges
''Making every allowance for the teething troubles of a new
system, four years' experience of the working of the system has
shown that few people really grasp the underlying theory, and
that there is, in any event, a wide gap between theory and practice.11118 One might cynically observe that if this concept (namely, that a failure on the part of the people to understand the
theory behind a law is a justification for doing away with the
law) were applied rigorously, it might well result in the repeal
of most legislation. It might well have been true that popular
dislike of development charges (among the tiny, but highly organized minority to whom they applied} was the result of bad
governmental public relations; but even if everyone had fully
understood the mysteries of the planning legislation, can it seriously be doubted that the opposition would have decreased? A
117. The procedure was, however, expressly approved by the House of
Lords in Fitzwilliam (Earl of) Wentworth Estates Co. v. Minister of
Housing & Local Government, [1952] A. C. 362.
118, Minister of Housing & Local Government, supra note 115, at 3.
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much graver criticism made by the White Paper is that the
method of assessing the charge did not inspire public confidence.
"Those who view development charge as a tax on developmentand they are in the great majority-look for some definite relation between the amount assessed and the cost of the land or
of the development; and their failure to find any makes them
very critical of the method of assessment."119
Of the truth of this there can hardly be any doubt. The whole
substance of the financial provisions of the act depended on the valuation of property. Even so simple a question as the actual value of a
piece of property when no hypothetical contingencies have to be borne
in mind is a problem which can produce remarkably varying responses fro~ equally well qualified valuers. The job of measuring
"existing use value," "restricted value," "unrestricted use value,"
etc., belong much more to the realm of metaphysics than it does to
the realm of bricks and mortar. That the substantial rights of a
landowner depend on the exercise of so mystical a function is bound
to excite the passions of the landowner. Whether the landowner is
entitled to demand a flawless system of valuation is not a question
which can be discussed here. What is clear is that the government
which passed the 1947 Act considered that the public interest in a
period of national emergency was of greater importance than the
interest of the landowner in the provision of a system of valuation
which was agreeable to him. 120 It is also clear that the government in 1951 was of a contrary view, and, considering that the 1947
Act was in some respects contrary to the legitimate interests of
property owners, it proceeded to amend it.
However, finding that no amendment was possible which
would leave the theory of the 1947 Act intact, it decided to scrap
the whole financial theory of the act. The White Paper proposed
to abolish the development charge altogether. Further, claims
which had been established upon the.£. 300,000,000 fund were not
to be paid out in accordance with the terms of the 1947 Act, but
were to be made the basis for planning restrictions. The 1947
Act had not, of course, made any provision for compensation in
respect of planning restrictions since it was assumed that adequate compensation for the loss of development value would be
made by payments out of the fund.
The effect of abolishing the development charge was to give
back to landowners the development value of their land. Since
the State has therefore taken nothing from the landowner, he is
119. Id. at 5.
120. Quaere whether any system of property valuation would at once be
acceptable to the landowner and to the government.
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not entitled to any compensation unless and until his land becomes subject to planning restrictions. This was precisely the
situation which the 1947 Act had tried to avoid because it had
been demonstrated by past experience that under such circumstances good planning would be enormously hindered by the inability of local authorities to meet the compensation bills.
However, the government saw that to return to this position
would be hopeless. It therefore insisted that although restrictions upon the user of land ought to give rise to compensation,
such compensation would be limited to the amount which had
been assessed for that property under the 1947 Act for the loss
of development value. Naturally, the legislation which embodied
the aims set out in the White Paper gave rise to even more
complex legislation than the original act. No attempt will be
made to analyze it in detail, but the framework of the legislation will be discussed.
1. The Abolition of Development Charges

The first measure enacted to implement the proposals of
the 1952 White Paper was the Town and Country Planning Act,
1953. In contrast to all other planning legislation, it was brief
and to the point. It consisted of just three sections. Section 1
abolished the development charge. Section 2 provided that the
distribution of the £ 300,000,000 fund should not take place according to the provisions of the 1947 Act, but that claims were
to be satisfied "in such manner, in such cases, to such an extent, at such times and with such interest as may hereafter be
determined by an Act of Parliament passed for that purpose."
Section 3 stopped the process whereby the Central Land Board
had sought to impose a general pattern of the sale of land between individuals at existing use value by the use of the powers
of compulsory acquisition which had been given to the Board.
Thus the act cut at the whole structure of the 1947 Act, and it
was left to legislation in 1954 to erect a new structure.
2. The 1954 Act: A New System of Compensation
Up until 1954 a dual system of compensation-betterment
had been maintained. The State (or local authority) paid out
money by way of compensation and collected it by way of
betterment.121 Whether these sums of money were adjusted in
the haphazard manner which was in operation before 1947, or
121. The State alone, of course, collected betterment, but this was returned to local authorities by means of government grants.
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whether they were adjusted by the payment of compensation for
the loss of development value and the collection of development
charges really made only a theoretical difference. In both cases
the underlying notion was that the amount collected should be
roughly equivalent to what was paid out, on the theory that every
planning decision will hurt some and benefit others, directly or
indirectly. Compensation and betterment were methods of adjusting these shifts in value.
The Acts of 1953 and 1954 frankly abandon hope of making any balance between the two. The abolition of development
charges marks the end of over 100 years of experimentation in
collecting betterment; under these Acts, no attempt is made at
recouping for the State the amounts it pays out by way of compensation; these are a dead loss to the State, and persons who
profit from planning decisions will henceforth receive this benefit free unless the added development value is acquired by the
State through restrictive planning decisions or by compulsory
purchase. In these circumstances, the State will pay no compensation for development values which have accrued since 1947. To
this extent, therefore, the 1954 Act still does collect betterment
indirectly. For this reason we do not have to deal with any provisions for the collection of money in the 1954 Act. It is solely concerned with regulating the payment of compensation.
3. Compensation Generally
The 1954 Act makes provisions for some sort of compensation for persons who suffer a diminution in the value of
their property as a result of planning decisions. Since there is
no foreseeable end to the making of such decisions, the idea,
implicit in the 1947 Act, of making a once-and-for-all payment
out of a specific sum of money has been abandoned. Instead, all
compensation will be paid out of general public funds, for there
is in theory no ultimate limit as to how much will be paid. This
being so, it is not surprising the act displays a particularly niggardly attitude towards the payment of compensation. As a general rule, the establishment of a claim upon the 1947 fund within
the time limit imposed by that act, is a condition precedent to
the payment of compensation under the later act. This provision has some very far-reaching consequences, for generally a
person who was prevented from establishing a claim on the 1947
fund by the de minimis provisions is forever precluded from establishing anykind of claim with respect to his property, however much his use of it may be restricted, and his compensation
in cases of compulsory acquisition will be limited to the existing
use value of the property.
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Moreover, even if the landowner or his predecessor in
title had established a claim on the fund, his compensation in
respect to future planning decisions will be limited to the amount
of his admitted claim on the fund. Under very few circumstances
can he claim more, and he can only obtain the full amount of
his claim when, as a result of planning decisions, his land can
be said to have been completely stripped of development value.
The total of all claims made on the fund did not in the end exceed if 350,000,000, a sum considerably less than was expected.
It is therefore unlikely that the total to be paid by the State in
respect of compensation for planning decisions will greatly exceed this sum, although in a few circumstances claims for compensation can be entertained even though the applicant or his
predecessor had not established a claim on the fund.
One last point which may be noted here is that whereas
under the 194'7 Act the entire fund was to be payable on a certain date to all those who had qualified to participate, under the
1954 Act compensation is payable as and when the development
value of the applicant's land is diminished by a refusal of planning permission. Thus, each time planning permission is refused, it is necessary to compute the amount by which the applicant's land has diminished in its development value, and this
sum or the total amount of his claim on the 1947 fund, whichever is less, will be paid as compensation.
D.

Payments for Past Depreciations of Land
Values - Part I of the 1954 Act

The general principle of the act is laid out in Part I,
which provides for "payments" to be made in respect of depreciation in land values caused by the operation of the 1947 Act. The
payments are to be made by the Central Land Board by reference
to established claims on the 1947 fund-which are, however, liable to be modified under the 1954 Act. These payments are to
be made generally with respect to future refusals of planning permission, but the act also defines four cases where payment is to
be made with respect to past events (other than past planning decisions). Very briefly, these are: (1) where the holder of the
claim has incurred a development charge; (2) where his land has
been compulsorily acquired at a price which did not include the
development value of the land; (3) where he has disposed of his
beneficial interest in the land otherwise than for valuable consideration; and (4) where he has become entitled to the claim
under a disposition for valuable consideration other than a mortgage.
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E. Compensation for Future Planning
Restrictions-Part II of the 1954 Act
Since the 1947 Act expropriated for the State all development rights in land, it made no provisions for compensation for
future planning restrictions, except where the planning decision
restricted development falling within the ambit of existing use
(Third Schedule development). With the restoration of development values to land, measures had to be introduced for the compensation of landowners whose interest in their land was thus adversely affected.
Since 1955 (the date when some of the act's provisions came
into effect) there have been two codes of compensation; one is
applied where the development restricted is "existing use development," i.e., development which is defined by Part II of the
Third Schedule to the act, previously referred to,122 the other,
where the development restricted goes beyond the ambit of the
existing use. In the first case, compensation continues to be
payable as it was under the 1947 Act, and the relevant part of
that act123 remains in force. In the second case, a new scheme
for compensation was set out in the 1954 Act.
Under this scheme, all future refusals of planning permission will be compensated only if the applicant (or his predecessor) had made a claim on the 1947 fund; and the amount payable
will be limited to the amount of the claim on that fund. Moreover, the "unexpended balance of established development value"
(i.e., the amount of the applicant's claim on the 1947 fund, less
any sums which he already has received by way of compensation) will be reduced whenever planning permission for a particular development is granted. For, since the "unexpended balance of established development value" represents the as yet unused development value of the land, any development which is
permitted and carried out will naturally lessen this amount, and
therefore lessen the amount which the applicant can receive by
way of compensation for any future planning restrictions.
In some specific cases, compensation for future refusals of
planning permission is excluded by the act.124 The effect of
122. See note 98 supra.
123. The 1947 Act § 20.
124. These are: (1) If the development refused takes the form of a
change of use of land or buildings. As this is one of the main
heads of development, it follows that many refusals of planning permission will go uncompensated. (2) A refusal or conditional grant of
permission for display of advert.isements. (3) A refusal of a premature application, i.e., in a situation where the LPA has indicated on
the development plan that development of this type will be permitted in,
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these provisions is to exclude most potential developers from
compensation altogether. For the first time, for instance, restrictions relating to the use of land or buildings on it (i.e.,
zoning laws) can be imposed without liability for compensation.
Although, therefore, the 1954 Act seems to be a measure in favor of landowners in that it abolishes the development charge, it
does impose severe limitations on the landowner's ability to collect compensation for the refusal of planning permission.
F. Compensation for Future Compulsory Purchase
of Land-Part III of the 1954 Act
We have already seen how the 1947 Act introduced a new
yardstick by which compensation in cases of compulsory acquisition was to be measured. In most cases under that act, compensation was payable at existing use value without regard to
potential development value. Obviously, this was no longer a
fair system once the loss of development value was no longer
the subject of additional compensation. After the 1954 Act, compensation is to be payable for the existing use value and for the
development value up to the unexpended balance of established
(Footnote continued)
let us say, 10 years' time. (4) Where planning permission is refused with respect to land which is subject to flooding, subsidence,
etc. (5) Where conditions attached to a grant of planning permission
relate to the design, dimension, size, external appearance of a structure, or where the conditions relate to the density of buildings or the
layout of land, including the provisions of parking spaces, loading and
unloading facilities (even basement car parks can be required without payment of compensation), or where the conditions relate to the
use of buildings, or land without buildings. (6) Where, despite a refusal of planning permission for one type of development, planning
permission is available for "any development of a residential, commercial or industrial character, being development which consists
wholly or ma.inly of the construction of houses, flats, shop or office
premises, or industrial buildings ... or any combination thereof." The
1954 Act, supra note 114 at §21(3). The object of this latter exclusion was explained by the Minister introducing it as follows: " [ C] ompensation is not to be payable for refusal to allow one kind of development, let us say industrial, if another kind, let us say commercial or residential, is allowed. The principle is that, provided some
reasonable remunerative development is allowed, the owner is not entitled to compensation because he is prevented from exploiting his
land to the most remunerative development position." This extract
from the Parliamentary debates (Hansard Vol. 525, col. 56) is quoted
.in Heap, Town and Country Planning Act, 1954, 10 (1955). This fine
analysis of the 1954 Act has been the bas.is of this discussion of the
compensation provisions.
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development value. There are therefore two values attached to
land now. One is the full market value at which sales take place
between individuals. The other is the amount which will be paid
for the land if it is subject to compulsory acquisition. The act
goes some way toward relieving this situation by providing that
a purchaser of land can require the local authority and the local
planning authority to state whether they are going to acquire the
land compulsorily within the next five years. If he receives a
negative assurance, then he is protected to the full market value
of his land if the land is compulsorily acquired during the fiveyear period. No specific performance of the assurance of the
local authorities can be guaranteed because the land may be acquired by a public authority other than the LPA or the local authority.
G. Compensation for Revocation or Modification of
Planning Permission-Part IV of the 1954 Act
A grant of planning permission, once made, can be modified or revoked by the LPA. Under the 1947 Act, the only compensation payable under these circumstances was for the abortive
expenditure incurred by the developer. The developer can now
obtain full compensation regardless of whether he had made a
claim on the 1947 fund or of the size of such a claim.
H. Compensation for Past Planning Decisions-Part V
of the 1954 Act
Since owners who had suffered loss under past planning decisions would not now receive the compensation which the 1947
Act envisaged (i.e., out of the £ 300,000,000 fund) the later act
provides that theMinister is to pay compensation in all cases
where planning permission had been refused prior to 1954, the
amount of compensation being equal to the amount by which the
value of the land has fallen, but in no case being greater than
the value of the claim on the 1947 fund. The existence of such
a claim was a necessary condition to the payment of compensation.
I.

Exchequer Grants under the 1954 Act

It was not envisaged by the framers of the 1947 Act that
local authorities would have to pay anything by way of compensation for planning decisions. They would have to pay, however,
when they acquired land compulsorily for comprehensive development, for repair of war damage, or for some similar purpose.
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The 1947 Act provided for grants to be made to local authorities
for these purposes. These grants were continued under the 1954
Act, though the percentage paid by the Minister was decreased.
J. Summary of the Aims of the 1954 Act

The act is a collection of miscellaneous provisions attempting to patch up earlier legislation, when the theory of the earlier
legislation had clearly been abandoned. To this extent, it is profoundly unsatisfactory. The act is unhappily another interim
measure insofar as most provisions hinge upon the existence of
a claim upon the 1947 fund. As a transitional step, it succeeds
in its broad purpose of altering the effects of the 1947 Act, and
of substituting a set of provisions which will work without too
much injustice until a new scheme of things is introduced. But
it has no guiding philosophy behind it, and this defect is bound,
as political erosion takes its toll, to make yet another overhaul
necessary.125
The Uthwatt Committee pointed out that the compensationbetterment problem was indissolubly connected with the land-use
planning and that, although the British planning statutes have
worked out a workable system of planning, they have so far failed
to solve the compensation problem.
It may be that the 1954
Act has brought in some sensible approaches; it is hard to see,
for instance, why zoning ordinances (or their British equivalenta series of individual planning restrictions) should automatic;uly
attract compensation. But in reverting to the former ideas on
the subject of compensation for the compulsory acquisition of
land, the 1954 Act is a serious stumbling block to the removal
of nonconforming uses because the only effective way of removing a nonconforming use is to purchase the property compulsorily.
The legislation of 1954 was introduced partly because the
theoretically perfect and strictly logical Act of 1947 had failed
to impress the landowning public with its logic and partly to relieve landowners from the seeming injustice which followed from
the imperfect working of the 1947 Act. Certainly the act cannot
125, A good example of the political erosion here referred to is a recently introduced bill, the object of which is to secure that compensation
in cases of compulsory purchase will be at full market value, plus
whatever increase occurs in the market value of the land during its
first 5 years of acquisition, As a proposition divorced frcm the background of the act, this has meaning; but when one considers the philosophy of the 1947 Act, one sees how far Parliament has moved in
10 years, and how easily grand theories are forgotten.
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have improved matters for local planning authorities, and it failed
to placate landowners, as is evidenced by their strong lobbying
for the new legislation with regard to compensation. Frightful
though such a thought seems, it can scarcely be very long before the whole planning law again comes under review, for so
little is now left of the financial provisions of the 1947 Act that
the planning provisions will soon be of doubtful validity.
One of the main attributes which planning legislation should
have, namely, stability, has been markedly lacking in Britain.
Experimentation there has been, and useful lessons can be learned
from this. But, to be effective, planning legislation must not
only be understood by those to whose operations it applies, it
must also be capable of enduring for appreciable periods of time
without vital change - as indeed must all law having to do with
property. Although much criticism has been voiced in this paper
concerning the two acts, the fact that Britain alone in the free
world has achieved a publicly controlled, national system of landuse should not be ignored. It may well be that for other countries
the difficulties which are inherent in this system would be out of
proportion to the relative advantages gained. In Britain the inception of such a system was deemed vital and it has been made
to work. It is to be hoped, however, that Parliament will not be
content with the present situation, but will strive to produce a
politically and _economically sound financial theory of planning
which will result in the country's fourteenth and final Town and
Country Planning Act.
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